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DEMURRERS 


Variety of Preſidents ok Demurrers: 
in all Sorts of Afiong, and in all the 
ſeveral Parts of Pleadings, viz. 

To Writs and Declarations, Barre, Pleas and 
Counter &c. 


To Replication, Rejoinders and Surrejoinders, and 


| to Rebutters and Surrebut ters. 


To Pleas in Abatement of all Sorts, and Pleas 
to the Furiſdiftions of Courts. 

Likewiſe Demurrers to Evidences, with Eſtopples 
and Bills of Exceptions. 

| To which are added 

| Moſt of the Cauſes of DEMURRERS 


| to be found (as Preſidents) in the many 
Printed Volumes of our LAW. 


© % 4 Wh x 


ments thereupon. 
4% «a TABLE to the whole. 
By R. G. 2 Clerk of the Court of Common-Pleas, 
n 


Ai, Eſqs; for Tho. Beber, at the Hand and Star 
within Temple-Rer in Fleetfireet. 1706. . 


Setting forth # 


Several Notable Obſervations and Argu- N 
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HIS —Freatiſe is named the 
| -Dodrinesf Demuncrs, ad 
that * chiefly for the Preſidential part 
thereof : For no one, I preſume, except 
the beſt Learned in the Laws, will pre- 
tend to ſet forth the Doctrine of De- 
murrers, and foretel what ſhall be 
the effect thereof, ſo to do, being 4 
Province and Juriſdiftion peculiar to 
the Learned Judges of the Law, who 
after a Demurrer 2 are to give 
gment according as the very Ri 
77 Cauſe, and Matter in Low Hal 
appear nnto them, without regards 
any Inperfection, Omiſſion or Defect in 
as 4 A 2 4 


To the Reader. 


any Writ, * Plaint, Declarati- 

or other Pleadin —— 
of proceeding whatſoever, except thaſe 
only which the Party demurring ſhall 
icularly ſet down and 
with his Demurrer, as © 


Defect mi 
fore been taken to be matter of Sub- 
ſtance, and not aided by the Statute of 
27 Eliz. So as ſufficient matter ap- 
pear in the ſaid Pleadings ; upon which 
the Court may give „ dCCOr= 
2 Canſe. And 
at 


ore no Advantage or Excep- 

Immiterial tion ſhall be taken, of, or for an imme- | 
* OA or of, or for the de- 

p ault of entring Pledges upon any Bill 

"_ or Declevetion: Or of, or for the de- 

fault of alledging the bringing into Court 

. any 
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To the Reader, 


Omiffions 

fron of Vi & Armis & contra pacem, Türunnnt 

of them, or of — 
eſt verificare, or hoc paratus eſt ve- 
rificare per Recordum : Or of, or 
for not alledging prout patet per Re- 
cordunn ; but the Court ſhall give Judg- 
if according to the very Right of the 
Cauſe as aforeſaid, without regarding 
any ſuch nperfections, Omiſſions and 
Defects, or any other Matter of like 
Nature, except the ſame ſhall be ſpeci- 
ally--end ly jet down , and 
ſhewn for Cauſe of Demurrer, &c. And 
no doubt but ſeveral of the Cauſes of 
Demurrer recited in this Treatiſe will 
fall under the Correction of the later 
| Statute ; but that is for the Amendment 
of the Law, and the better Advance- 
ment of Juſtice, and which muſt be left 
to be decided by the Learned ; yet -_—_ 
| | the e 
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DEMURRERS 
Demurrer in Law fignifteth a ſtop, delay 

A or pauſe upon a point of difficulty in any 
Action, about matter in Law, although 

both the Partics are agreed about Fact; and there- 
fore he that dernurreth in Law, is faid to confeſs 
all ſuch Matters of Fact (as are well and ſuffici- 
ently pleaded) to be true. Co. Lit. 72. 5 Co. 69. 
Hereby it appears, that generally the Party de- 
murring taketh advantage of ſomething pleaded 
by the adverſe Party, and faith, it is not ſuffici- 
ent in Law for him to make anſwer unto. The 
other ſays his Pleading is good and ſufficient in 
Law, and thereupon refers it to the Judgment of 
the Court ; for in every Action the queſtion in 
difference is either about Matter of Fact, or about 
Marter of Law : And the Jury is to determine 
Matters of Fact, but the Judges make anſwer to 

the queſtion of Law. 

| Now a Demurrer may be made, either to the 
Count or to the Plea , or upon other parts of 
the Pleadings: Alfo, it may be upon an Aid- 
3 Prayer; 
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The Doctrine of Demurrers. 


Prayer, Voucher, Receipt, or Wager in Law, 
and ſometimes the Evidence at a Tryal. 

And in all theſe Caſes in Pleading it is, and 
may be either General or Special: © 

1. General, without ſhewing any Cauſe, ſave 
only that it is inſufficient in Law. 

2. Special, as when the Party ſheweth, where - 
in it is not ſufficient, and doth rely upon that 
Point. 

And it is to be noted, That he that Demurs 
Specially, hath waived all other Matters of Form, 
and takes no other advantage but of that which 
he hath ſpoken of; Yet he may take advantage 
of any other Matter of Subſtance. 10 Co. Rep. 8 . 


But generally, the want of Form is made one 


of the Ciuſes of a Special Demurrer, as may 
hereafter plainly appear. 

It was the Opinion of the learned Judge Hales, 
in the Caſe of Clue verſus Baily. 1 Ventr.Rep.2.4.0- 
That it were well the Cauſes of Demurrer were 
always aſſigned Specially, and not to ſay only 
incerium dubium & caret forma, &c. and that 
the Old way was when Pleadings were drawn at 
the Bir, to make the Exception immediately, and 
that the other Party might mend if he pleaſed, 
or might Demurr it he duiſt venture it; and 
though now they are put in Paper, yet ſuch a 
Courſe ſhould be obſerved, for Demurrers were 
not deſigned to catch Men. | 

lowever, after Demurrer joyned, the Judges 
are to give Judgment according as the very right 
ef the Cauſe, and Matter in Law ſhall appear, 
withaut regard to any want of Form in any Wtit, 
Return, Plaine, Declaration, or other Pleading, 
Praceſs or Courſe of Proceeding, except thoſe 
Cauſes only, which the Party ſhall particularly 
fer down ia his Demurrer. Co. Lit. 71, 72. Stat. 

$7 El. $.. 
And 
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The Doctrine of Demarrers. 

And as there is no Iflue upon the Fact, but 
when tis joynd between the Parties, ſo there is no 
Demurrer in Law, but when tis joynd. Co. 
Lit. 71. 

It the Demurrer be ſufficient, and the other 
Party will not joyn therein, there may be Judg- 
ment by Nil dicit; but if the Demurrer be frivo- 
lous, only to put off a Tryal, or the like, the 
Court will not force them to joyn. Prac. Reg. 8 2. 

Laſtly ir is ſaid, That if the Point be eaſy, or 
the Judges will take upon them to determine it, 
then Judgment maybe given preſently ; but if it be 
doubt ful or difficult, then the Judges do ſtay and 
take time to conſider, and give a Day to the Par- 
ties; and if the major part of the Judges of the 
Court where the Cauſe is, cannot agree it there, 
it ought to be ſent to the Exchequer-chamber to be 
decided ; and if the major part of all the Judges 
cannot agree it there, it muſt be ſent to the Par- 
liament and decided there. ide Terms of Law, 
Verb. Demurrer. Co. Lit. 71, 72. Finches Ley 
427. Dyer 275. Smith de Repub. Ang. Li. 2. 
cap.13. Plow. 5. 66. Bro. 199. | 

Again, if there be Demurrer for part, and IF 
ſue for part, it is uſual to give Judgment upon 
the Demurrer firſt ; bur it is in the diſcretion of 


the Court to Try the Iſſue firſt if they pleaſe. 
Co. Lit. 72. 


Demurrer General al Narr“, al Barr', al Rep”, 
| al Rejoynder, &c. 


Nart pꝛedict mater iaq; in cadem content 
inns ſufſiciem̃ in Lege exiſtunt ad ani⸗ 
| RB > SNC1NI 


'T modo ad hunt diem (&c.) Et idem J. pemurrer al 
X. defend vim # injue quando. &c. Nan“ in Cue 
Et pet judicium de Parr p2ed quia die qd ia Banco Reg. 


joiader ia De- Et pꝛeditt J. C. E A. Y. die qu per ali: © 


RIGIIET. 


The Doltrize of Demurrers. 


onem vpſo?. J. C. & A. D. pꝛedice veriug 
ipſum J. T. haben manutenend ad quam 
quidem Narr idem J. X. neceſſe non het 
net per Tegem texre tenett aliquo modo 
reipondere, Et hoc parat eſt veriſicare, un⸗ 
de pꝛo defct lufficiew Narr in hac parte ids 
IJ. X. per judie de Narr' ilk Et go Narr 
Ur caſſete, &c. [Or thus, Unde pꝛo dekcau 
ſufficiem Narr in hat parte, idem J. L. 
pet judicium Et qd pꝛedice J. C. c H. 9. 
ab Ackone ſua pꝛedice verſus iplum ha⸗ 
bend pꝛecludantt, &c.) 


qua pꝛeallegat pꝛedict Narr ipſozum J. C. 
A ©. caſſart mis deber, quia die quod 
Nart pꝛedict necnon materia in eadem cons 
tene bond T ſufficieid in Lege eriſtunt ad 
28 Actionem ipſozum J. C. & K. ver- 
ins ipſum J. X. manutcnend quam qui 
dem Narr' materiamq in cadem content 
tidem J. C. & i. O. parat ſunt veriñcare 
ac pꝛubare pꝛout Cur”, &c. Et quia idem 
J. . ad Narr' ilk non reſpond nec ill 


„ hucuſqne aliqualie dedie idem J. ck Hi. 


é Alitervin C. B 
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Perc judicium E a fua Octone pᷣmi 5 


reddend nondum — dies inde dat 
eſt partibus pꝛedict cozam Dnõ Nege apud 
Welm uſque diem . . . . p2or' poli 
de judicio ſuo de ck ſuper pꝛe 

| mins audiend eo qv Cur? didi Ond fieg1s 
hie. inde nondum. &c. 

Et pꝛedice A. B. per C. D. Attozi 
ſuym ve & Lefeny vim & injur' guando 


Sec Et die quod Parr pzedict materia 


iwveadem content minus ſufficiew in Leg 
exiuunt * zedict E. . Ackonem —_— 
rlu 


u con⸗ 
int ad 
. Ver⸗ 
1 qut- 
Intent 
ificare 

idem 
ce ill 
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The Doctrine of Demurrers.* 5 
verſus ipfum . B. habend manuteneny . Or i Qa# 


Ad quam quidem Narr modo ck fozma pze- 7® 5 
dice fact & declarae idem A. necceffe non 1 n 
habet nec per Tegem terre tenctur reſpon c. s 
dere. Et hoc parat ci berificare . UNDE + 07 has, .- 
p26 defect ſufficiem materie in Narr“ I ge pro 4efectu 
ſpeciſicat idem A. pet judicinm. Et gd fin No” 
pꝛedice E. ab Ackone ſua pꝛed verſug #2 7 
ipſum A. habend? pzectudate, &c. 

Et pꝛediet E. ex quo ipſe ſufficiem oder in De. 
materiam in Lege ad gaionem ſuam pred cr. 
verſus pꝛefat . B. habend manntenend 
ſuperius declaravit quam ipſe parat eff 
veriñcare quam quidem materiam pꝛedict 
A. non dedie nec ad cam alignalie reſpond 
ſet verificacoid ill admittere emnino recu⸗ 
ſavit idem E. pet juditium & dampna ſua 
Ocfone pzemifſor ſibi adjudicart, &c. Et 
quia Juſtie hic le adviſare volunt de & ſu⸗ 
per pꝛemiſſig pꝛiuſqm̃ judicium inde red⸗ 
dant dies dat eff partibus p:edice a die Scd 
Mich in tres Septimanas de audiend inde 
judicio fuo eo quod iidem Juſlièe hic inde 
nondum, &c. 


Note, In the King's Bench the concluſion is, 
Et quia Cur dis Domini Regis hie de fu licis ſro, 
de & ſuper pramiſjis reddend cn ad vifa- 
tur, (&c.) | 

In the Common Pleas thus: Et axis Fuß ic” hic 
ſe adviſ-. are volumt de & fi wper præmiſis pria gun 
jadicium inde reddant, (&c.) 

Note, In Treſpaſs the Demarrer is much Tieſpaſa 
the fame, as in Caſe, only faying in the Joinder 
Occafione Tranſęr. pred. inſtead of Occaſione pr. e- 


miſſor . 


B 3 Alſo 


Debt. 


Covenant. 


Demurrer al 
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The Doctrine of Demurrers. 

Alſo in Debt it is much the ſame, and in the 
Joynder you ſay, Idem Quer pet judic* & de- 
buum ſuum prædict unacum dampnis ſuis Occafione 
detencon” debiti ill ſibi adjudicari, &. And the 


Plaintiff makes the fame concluſion in his Demur- 


ring to a Bar in Debt, and fo in his joining to a 
Demurrer made to his Replication in Debt; alſo 
the like his to demurring to a Rejoinder in Debt, 
and alſo to his joining to a Demurrer made to his 
Surrejoinder. | 

In Covenant, the Demurrer is alike, asin Caſe, 
and in the concluſion you ſay, Pet. judicium & 
dampna ſua Occafione fraccon Cenvencon prædiit 
fibi adjudicari, &c. See after. 

Et pꝛedict J. die qd' ipſe per aliqua per 


Ear in B. R. diet B. ſuperius placitando allegat ab 


in Caſc. 


foinder in De- 
murrer al Bar. 


Actione ſua pꝛedict inde verſus ipſum B. 
habend' pzccludi non debet, quia die quod 
placitum pꝛedict᷑ per ipſum B. modo & foz- 
ma pꝛedict ſuperius placitat materiaq in 
codem content minus ſufficiew in Lege ex⸗ 
iſtunt ad ipſum J. ab Ackouc ſua pꝛedice 
inde verſus p:efae B. habend pꝛetludend 
ad quod ipſe idem J. neceſſe non habet nec 
per Legem terre tenetur aliquo modo re- 
ſpondere Et hoc parat eſt verificare, Unde 
ꝓ d:fectu ſufficiem̃ reſpang in hac parte iple 
idem J. pet judicium & dampna ſua Oc- 
fone p:emiſſor ſibi adjudicari, &c. 

Et pꝛedier B. die quad placitum p dice y 
ipſum B. mada & fozma..pzedice ſupiug 
placitat᷑ materiaque in codamt content boiy 
& ſufficiew in Lege exiſt ad pzedice J. ab 
Ackane ſua pzedice inde verſus ipſum B. 
habend pꝛechibend' quad quidem placitum 
matertamq in eodem content ipſe idem B. 
parae eſt verificare pꝛobare put Cur”, &c. 


ts auia p2edice J. ad placitum i} non re- 


Tpond' 
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2 ab S. lt pl pdice inde ver Fre 


habend Hic a gl 4 r 
dicti Domini Hegis judicid duo 
de ck lup pin its reddeud u adviſa- 
tur dies nde dae i 1175 dict cod 
Dointnd I pit 


eli u que 1 72 

udi⸗ 

cio ſito 6's fp e 15 * 6 quod 

Cur dict Dointhi ic inde non- 
dum, &c. 


Et Þdice A. die > ques placitim pd ice Aliter in C. B. 


dfae B. fuperitis 9 10 1 1 in 5 
dem content minus 00 le in Lege ex⸗ 
iſtunt ad ipſum YA, ab Act ne ſita pdice 
verſus pfae B. habend' bueelupend quodqs 
ipſe ad platitum il mods & fozina, pdict 
placitat neceſſe non habet nee per Zegem 

terre tenetur reſpor,vere. Et hot parat eſt 
verificare, Unde ꝓ defectu fuitiew placiti in 
hat parte idem A, per jndicium X dehum 
ſuum p2edice unacum dampnig ſuis Occa- 
ws detencoid debt ii? übi adjudicari, 

C 


Et ödice B. ex quo ipſe fifficien ! nat joinder. 


riam in Tege ad.p2edice A. ab Anione (ita 
pdit? verſus ipſum B. gabend' peiudend® 
ſuperiug placitande allegabit guani iple 
parat cli verificare quam guidem mater i 
am pdice A. non dedle nec ad eam aligua⸗ 
lic reſpond” ſeß verticationct i' odmit- 
tere 911317739 17 ut ius pee judie Er 
nod $dice 1 0 Action? lun dic? A 
mum B. pc! Idas. &c. Et Q1nia Tf 1 11 8 

le advila ry | volünt be # (1p, 2m pri 
tam! judi-ium inde reddane. dies dae ct 
artibus p:dice hie uſque a die Sed Wich 
B 4 in 
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Demurrer al 
| Replic. in B. 
R. in Cafe, 


— 


— 


Joinder in De- 
murrer al | 
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Aliter in C. B. 
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in tres Sepe de audiend inde judicio fuo 
eo quod idem Juſtie hic inde nondum, 
A | 


C. 

Et Pdice N. die quod placitum pdict p 
ipſum T. modo ct fo2ma pdict ſuperius re- 
plicando placitat materiaq; in eodem con- 
tent minus l[ufficiei) in Tege exiſtunt ad 
ipſum T. ad Actionem ſuam Pdice inde 
verſug ipſum HB. habend manuteneny ad 
yr idem fi. neceſſe non habet nec per 


egem terre tenet aliquo modo reſpond. ; 


Et hoc parae eſt verificare unde po defe- 
cu ſufficiew Replicatonig in hac parte i- 
dem RB, pee judicium. Et quod Pdice T. 


ab Actione ſua Pdice inde verſus ipfum G. 


habend' pcludae, &c. 


Et pꝛedict᷑ T. C. die quod placitum pꝛeß 


per ipſum T. modo ck fo:ma pꝛedict ſupe⸗ 
rius replicando placitae materiaq; in codem 
content bod & ſufficiem in Lege exiſtunt 
ad ipſum T. ad Accom ipſius T. pꝛedier 
verſus ipſum N. habend manutenend' quod 
quidem placitum materiamq; in codem con- 
tene idem T. parat eſt verificare & p2obar 
pꝛout Cur?, &c. Et quia pꝛedict N. ad pla⸗ 
t tum ilk non relpond' nec illud hucuſq; 
aliqualie dedie idem T. ut pꝛius pet judi⸗ 
tium x dampna ſua Octone p2emiſſor ſibi 


adjudicarti, &c. fed quia Cue, (&c. ut in 


a! antea.) . 
Et pᷣð B. die quod pᷣð placit᷑ pd A. ſuperi⸗ 
us replicando placitae materiaq; in eodem 
contene minus fufficiet in Lege exiſtunt 
ad ipſum A. Ac ionem ſuam pꝛedice ver⸗ 
ſus eum habend manutenend quodq; ipſe 
ad placitum ill modo ct fozma pzedice re- 
plicanda placitae neceſſe non het nec per 
Jegem terre tener aliquo modo W 
—— E.- 0M ” << ®gSs, 9. * 2 F deter, f 
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The Doctrine of Demurrers. 


Et hoc parat eſt verificare unde pee judi- 
cium ſi p2edice A, Action) ſuam pzedice 
inde vers eum habere debeat, &c. 

Et pꝛedicte A, ex quo ipſe ſufficiemd ma- 
teriam in Lege in Hep ſua pꝛed ad Actioũ 
ſuam pꝛed verſus pzekat B. habend ma⸗ 
nutenend ſuper ius allegavit quam ipſe pa- 
rae eſt veriſicare quam quidem materiam 
idem B. non dedie nec ad eam aliqualiter 
reſpony ſed verificacom ili admittere omni⸗ 
no reculat idem A. ut pꝛius pet judicium 
& dampũ ſua Octo pꝛemiſſor ſibi adju- 
— &c. Et quia Juſtie, (8c. ut antea 
in al. 

Et p2edice J. B. die quod placitum pꝛed 
p p2eb i, F. modo # fo:ma pꝛedict᷑ ſupe- 
-. rius rejungendo - placitae materiag in 


- 


Joinder in De- 


murrer. 


Demurrer al 
Rejoynder in 
Debt in B. R. 


eodem contene minns ſufficicew in Lege 


exiſtunt ad ipſum J. ab Actione ſua p2ed 
inde 68 pkat . . habend pcludend ad quod 


ple idem J. neteſſe non habet nec per Le- 
gem tert tence aliquo modo re{pondere Et 
hoc para? eſt verificare Unde ꝓ dekectu ſut- 


ficiew Rejunctionis in hac parte iple idem 
J. pee judicium # debum funm p2edice 


unacum dampnis luis Occom detencoid de- 


Ht ill' ſibi adjudicari, &c. 


Et pꝛedict R. F. dic qd placitum pes 
p ipſum N. . modo & foʒma p2edice ſupe⸗ 


rius rejungendo placitat materiaq; in eo- 
dem content bonum kr ſufficiem in Lege ex⸗ 
iſtunt ad p2edice J. B. ab Action ſua pd 
inde verſug ipſum F. . habend pꝛeclu⸗ 
dend quod quidem placitum materiamq; 
in eodem contene idem N. . parat eſt ve- 
rificare & pꝛobare pꝛout Cur, & c. Et quia 
p2edice A. B. ad placitum ilk non reſpond 


nec ilk hucuſq aliqualte dediC iple i 


dem 


N. F. 


Joynder inde. 


10 The Doctrine of Demurrers. 
A. F. ut pꝛius pet᷑ juditium. Et quod pꝛet 
J. B. ab Acione ſua Þdice inde verſus 
plum N. . habend' p2ecliidae, cc. fed 
a Cr, (acc. ur In af)  ____ 
Miter in c. B, Et pe A. die quod platitum pꝛedice p 
pᷣdict B. modo ct fo:ma ÞPdick ſuperius re- 
jungends placitae matiaq in todem tontene 
minus fificien in Lege exiſtunt ad ipſum 
F. ab Actione ſua pdite &c. (as before in 
B. R.) ee 
Joinder ind. Et ödict B. di? quod platitum foice 2 
ipſum B. modo # foꝛma FIfce liper ius ſi 
rejungendo placitat matiag in codd tontent᷑ 
boi? & ſurficien in Lege exiſtunt, (as before 
in B. N.) Et quia Juſtic, Sc. (ut in al. 
Demurrer o2 Qt pdice D. die gi placitum pdict p Þ- 
504, "Tania dice Q mada 2 fownn ßdier luperius re- 
N jungendo placitat matiaq; in codem tontent 
mimus lufficiem in Tege exiſtunt, (c.) as 
before in a Replication, putting the word Sur- 
re junctia inftead of Replicatio, &c. 8 
Joinder ince. The fame as to a Replication in B. R. mutatas 
mut audit, as above. WE 
Toa Rejoinder The ſame as to a Replication in the Common 
in fur C. B. Pleas (changing the word Sar-rejunctio for Re- 
plicat io.) 5 
Joinder inde, The fame as to a Replication in Communi Ban- 
co, mutatis mutandis. 3 
Demurrer after Et modo ad hunc diem (&c.) Et idem J. 
Over of x Bond D. defend vim & injur guando, c. Et pet 
n B.R. auditum Scripti Obi þdice. Et ei legi⸗ 
tur in hee verba if. MNoverint univerſ p 
pꝛeſenteg nos, (&c. reciting, the Obligation _} 
Auibus lectis & auditis idem J. die 
iple racsfie Script Ob pdice de debo di 
ofiari non debet Guia die qd Narrx 175 
maiaq; in eodem contene minus (ufficieſy 
in Tegeeriff ,(&c.) as before to a Narr. in 9 
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Et modo ad hunt diem, (zc.) Et ibem A. The like De- 
ven) & defend vim ck inzuf quando, &c. Et wurrer after 
pee auditum Scripti Gbr pdick in billa f 5» 
pdice pzimo mentonar Et ei legitur in her 


verba ' , Noveriut univerſi per pꝛeſenteg 


(&c. reciting the firſt Obligation uſque) Xtmo- 
gue Dom Milleſimo Scytingenfeſimo ter⸗ 
rio) pet etiam auditum ult Script Obli- 
atox in billa pdict ule menkonar. Et ci 
lie legitur in het verba N. Noverint uni⸗ 
verſi p p2efentes, _ reciting the ſecond Ob- 
ligation) Quibus lenis & enditis idem &. 
die qv ipfe rone ſeperal Strip Obligator 
pdice de dedo p2edice ofirari non debet 
quia dic q5 Narr p2edice materiag, in 
codem content minus luificrer) in Lege 
criſt', &c. (ut in al.) | 

Et modo ad hunt diem,(&c)Et idem T. 0:murrer to 4 
F. defend vim ct injuriam quando. &c. Et Narr. upon 
pee auditum Indentur ßdig'. Et ei legitur“ ot an 
in het verba fl. This Indenture made, &. (re- g 17 
citing the Indenture) In Witneſs whereof the 
Parties aboveſaid have to theſe preſent Indentures 
mterchangeably put their Hands and Seals, the 
Day and Year firſt above written. Quibus lectis 
S auditis pꝛedig' T. F. pet judicium de - 
Nare Þdice Quia die quod Narr pdin” ma⸗ 
teriaq in cadem content“ minng lufficied 
in Lege criſiunt. &c. (ut in ab. | 

Et modo by Et idem J. C. 5efend vininenurrer ta 
#-iue quando. &c. Er ger anditum Scripeme C Dion 
Obligatot dic Et et !egitur, &c. pet etio n 0-ligh 


am auditum Condiko ejuldem Sexipti“““ 
Obligator. Et ei legitnr in her berba ff. Tbe 
Condition of this Obligation is fuch, That if (&c. 
reciting the Condition.) Quibug lettis & au⸗ 


Et 


ditis, (c. as before.) : 
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Demurrer upon Ct modo, (c) Et idem A B. defend bim 
Steba E injuy quando. &c. Et pee anditid Scrip⸗ 
At Conni ti Obligator pᷣdia. Et ei legitur in het ver: 
ba fl. Noverint univerſi p pꝛeſentes, (&c. 
reciting the Obligation) pee etiam auditum 
Condition ejuſdem Scripti Obligatozij. 
Et ei legitur in hee verba f. The Condition 
of this Obligation is ſuch, That if, (&c. reciting 
the Condition.) Quibug Ictis & anditis 
þdict' A. B. pet' judicium de Narr ddin? 
Quia die god Nare pꝛedia materiag in ea- 
dem content' minus ſ{ufficieid in Lege exi- 
ſtunt, (ccc. ut in al.) 

bemurrer cum Et modo ad hunc diem (&c.) Et idem YA. 
Cauſis in 8. R. Yew t defend vim & injur quando. &c. Et 
che Caufes be- get juditium de Narr pꝛedit Quia die gd 
Aces, Var pᷣdid matiaque in eadem content mi- 
nus lufñciem in Lege exiſtunt, (&c. as in a 
Demurrer to Narr. to the end) Et p tauſig mo- 
ratonts in Lege ſuper Narr ill idem YM. 
ſecundum fozmam Statuti in humsi Caſu 
nuper edit? & p2ovis offends & Cur hie mon 
ſtrat hag Cauſas ſublequen'” videlicet Eo 
quod pdic” C. p Nare ſuam pᷣdia non oſten⸗ 

dit. (&c. and fo ſets forth the Caules.) 
Aliter in C. 3. Et p2edict' E. p G. H. Attoꝛzn ſunm ven 
(bringios in & defend vim & injut quando, &c. Et dic 
the middle) duod Parr dic” matiaq in eadem content? 
minus ſufficien in Lege erxiſiunt ad þdic? 
C. Actonem ſuam pdie” verſus ipſum E. 
habend manutenend quod ipſe ad Narr 
il modo & fozma pdic fac” & declarat” ne- 
teſſe non habet nec per Legem ter tenet” re- 
Cauſey. ſpondere. Et p Cauſis mozaconis in Lege 
ſuper Narr Þdia' idem E. fecundum foz- 
mam Statuti in humãi Caſu edit' & p2o- 
vis oſtendit Cur hic Cauſas ſequen videlt- 
ſet (d did C. p Parr, ſuam Þdica? non 
| | oſtendit 
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offendit ubi pdin' Cue ejuſdem Dnd Regis 
co2am ipſo Rege fuit tent” tempoze judicij 
pdict ſuperius reddi ſuppõitꝰ led ſolummo⸗ 
do allegavit quod pᷣdid Dominus Her ad- 
tunc fuit apud Weſt. Acctiam qd? pdict” 
C. p Narr ſuam pdica' non allegavit ubi 
judicium -Þdin? in Nar' pdia' pee rema⸗ 
net de Necoꝛdo.) Et hoe parat eſt ver ifi⸗ 
care, unde pꝛo detectu lufficien' Nar? in 
hac parte idem E. pet' judie & gd pꝛed C. 
ab Actom̃ ſua pꝛedid' verſus ipſum E. ha- 
bend” pꝛecludat', &c. 
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Et pdice? n. J. die quod ipſe p aliqua p Pemurrer upon 
pdic' J. P. ſuperius placitando allegar * ler in . . 


ab Xccow ſua pdict' inde verſus iplum“ 


J. P. habend' pꝛetcludi non debet quia die 
quod placitum pᷣdic' J. modo X fozma pd 
luperius platitat' makiaq in codem con⸗ 
tent' minug (uſticien' in Lege exiſtunt, 
(&c. as in a Gencral Demurrer to a Plea ſibi 
adjudicari, &c.) Et pꝛo Cauſis mozaton' 
in Lege ſuper placito ill idem N. fecun- 
dum kozmam Statut in humot Caſu 
nuper edie ck pꝛovis oſtend & Cur hic 


7. 


monſtrat hag Cauſas ſubſequen videlt eo cause 


quod per placitum pdict' non apparet an 
pdict* Billa Þdia' N. exhibit fuit ante pd 
viceſimiy pꝛimum diem Novembe in pdic' 
platito pᷣdict J. menfonar' necne Etiam co 
quod pdict? J. per placitum ſuum þdia” non 
oſtendit quo tempoze Cauſa Accon pd? ult 
accrevit Etiam eo quod pd placitid ps IJ. in⸗ 
ſufficiew eſt in materia & caret fo2zma, &c. 

The like to a Replication, Rejoynder or Sur- 
rejoynder in the King's Bench or Common Pleas, 
mutatis mutandis. 

See after much variety of Cauſes of De- 


murrer. 
Thus 


The Doctrine of Demurrers. 

Thus have you ſeen the uſual manner of Modern 
Demurrers, General and Special, enlarged and ſer 
forth both in the Ring s Bench and Common Pleas, 
in Actions upon the Caſe and Debt: We will in 
the next place deſcend to Demurrers in other ſort 
of Actions, and afterwards to the ſeveral Cauſes 
of Demurrer in all particulars. 

And firſt it may be obſerved, That the . 
of General Demurrers is various, and diſſers 
according to the Nature of the Action and 
parts of the Pleadings to which they relate: Firſt, 
As to the Declaration, or that which is in the na- 
ture thereof, they may be divided as follows, vix. 


Fin Aſſize. 1 
In Annuity. 


In Appeal. 

In Audita Querela. 

la Caſe. 

In Covenant. | 

In Debt. 

Al Formedon. 

Demurrer $ In Huteſ. and Clam. Al Narr. 

Al Information 

Al Monſtrance de Droit. 

| In Prohibition. 

| In Quare Impedit. TE 

| In Scire facias. | 

In Treſpaſs. 
In Warrantia Carte. | 

E Waſt. 


Of all which in their Order. 


— 


And next as to the ſeveral Bars, Replications, 
Rejoynders, Sur-rejoynders, c. whereby it will 
appear how the Ancient and Modern Books dif- 


fer. 


Demurrer 
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5 Demurrer upon the Writ and Count. 
» T þdice A. in p2op2ia perſom ſua vei 
5 E. & defen] vim: & — uando, 292 
| vic quod materia in bei + declare pzedice 
X contene non eſt ſuffictefd in Lege ad Actiom 

pdic p pdin' B. verſug eund A. manute- 
* nend nec ad ennden YA. ad cam reſpondere 
4 ponenY ck hoc parat & veriſicare. & c. unde 
| pet judicium ſi idem S. aliquam Jccofd in 
I | 
- 


hoc taſu manutenere deheat, &c. 

Et pdic” B. ex quo materia in Ren F 
Declarafone pdict der ſufficiew eſt in Lege 
ad Actionem pdice per enndem B. manuke⸗ 
nend' ac eundem Y. ad cam refponſurum 
2 ad gnam guidem materiam idem 
L. nihil reſpond” per judicium Nun 
ſta ſibi in hat parte adjudicart, & c & guia 
Cur, 8c. Vide Raft. Ent. fol. 1 47. b. vide Co. 
Enr. 337. | 


Demurrer to a Bill in the King's Bench. 


TpDA. B. per I. F Atto2 ſuum ve 
T dekend' vim F tnjne quãdo, sc. # die 
quod materia Þdin” in billa pꝛedice content 
minus fufficiens eft in Lege ad Agionem 
pdic' manutenend unde per* juditium & 
gd' idem . ab Actiene ſua pꝛedicꝰ habens 

pꝛecludat', &c. | 
Et pdig . P. die er quo iple ſufficie 
materiam ad Arco ſuam p2edic? manu⸗ 
tenend? luperiug declaravit quam quidem 
mater: idem A. non dedie nec ad cam ali⸗ 
qualit' reſpond' pet* iudicium & dampna 
ſua ea Ockone ſibi adjudicari, &c. & cuta 
Cur', &c. Idem Raſt. Ent. fo). 147. b. : 
| + Vid. 
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Murr. 


Repl. 
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Vide Ad Narr in Caſu de decepfone in 
vendie ter rarum per viam caſſac bꝛevis 
eo qd quer dcbuit pꝛoſequi Accom̃ de Con- 
vencom non Deteptiom. Raſt. Ent. 6. 

Ad breve in Audita Querela, Co. Ent. 86. 


In Aſſize of Rent againſt V. 2. L. B. R. . 
J. H. J. B. 


T Þdic”? J. B. die qd? ipſe at pdia' M. 
'LK.eJ.D. ſunt tenentes ut de liber 
Tento de pdic' 30 Acr' terr' cum pertiid 
ablque hoc qd habet ſeu die impetratom̃ 
bzevis pꝛedid' habe bat' aliquis percepto? 
Keddit' pd” in dicta querela fpecificat notae 
in bꝛevi pd? x quoad aliquem reddit ereun' 
de eo quod ſibi pertinet de eildem zo Aer 
die qd Aſſiſa inde int ipſum pꝛekat' Ab- 
bat' fieri non debet, quia die quod materia 
hujus Aſſiſe ſpec non eſt ſufficiens in Lege 
ad ponend' ipſum J. B. relpond pꝛekat 
Abbati ſuper eadem unde non intend 8 
— Abbas per eandem Querelam Aſſil® 
uam p2edice” manutenere poteſt unde per 
judicium & quod idem Abbas ab Aſſiſa ſua 
p:edica? verſus eum habend* pꝛecludat, &c. 
Et p2edic? Abbas ex quo iple ſuff iciem̃ 
Querelam verſus pꝛedic' J. B. & p:edia” 
CI. T. A. J. & D. ſuperius fecit ad quam 
dem J. B. ſufficien in Lege non reſpond 
pee judicium c quod pꝛotedat᷑ inde verſus 
eum ad captonem Aſſiſe, &c. & quoad pzed? 
placitũd pᷣdid T. NA. & J. H. idem Abbas 
die quod, &c. And ſo he ſets forth and pre- 


ſcribes for a Title to the Rent, with Liberty of 


Diſtreſs for Arrerages, alſo a Requeſt and Denial 


by the faid H. V. R. I. F. H. and F. B. Et ſit 
ipſum 


rennen 
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ipſum abbatem inde injuſte & ſine judic io 
8 diſſe il. & pet Aſſiſam, &c. 

Et Þdice L. pee qu ſuper titulo pꝛed capt- vea. anc ſur 
ar A ſſiſa & p2edice Abbas ſimiſiter Jdes lc Title and 
ſuper titulo illo inr eos capiac Aſſiſa. Ex Demu rer for 
dice . W. die quod ipſe neceſſe non habet! Tie. 

15 net p Legem terre tenet᷑ pꝛetato Abbati ſu- 

; per titulo pꝛedict reſpondere. Unde pet 
judicium. Et qd pꝛediet Abbas ab Aſſiſa 
ſua pzedice verſus eum habend pꝛecludat, 
&c. Vide Raſt. Ent. fol. 79. & 3 H. 6. 21. 


Demurrer upon a Count in Annuity. 


T pꝛediet᷑ K. per S. Attoꝛm̃ ſuum veñ 

c defend vim ck injur quando. &c. Et 
die qv p2edict? materia in Narr pꝛedict con⸗ 
tent non eſt ſuffitiens in Lege ad Actionem 
pꝛedict manutenend' Unde per judicium 


Et quod idem A. ab Action) [ua pꝛeꝝ haben 
pꝛecludat. 


JOYNDER. 


Et Þdice A. ex quo ipſe ſufficieñ mate- 

riam in Lege ad Accom̃ ſuam pdice ma- 
nutenend [upius declaravit. Et pdice N. ed 
non dedie nec ad eam aliqualiter reſpond 
pet judici & annuum reddit pꝛedict & Are- 
rag ejuſdem unatum dampnis, &c. ſibi ad- 
judicart, &c. Et quia Juſtie, &c. Idem Raft. 
147. b. | 
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In Appeal de Murder. 


T pzedice E. S. in pzopr perſoid ſua 
vew & defends vim & injur quando, 
Ao type dg hn 
&c. Ct auditum bzevig 5 
pzedice & retoʒũ ejuſdem bzevig Et Ai 
gitur in het verba 7, Jatobus Dei Gd, 
&c. (reciting the Writ and Retorn) Quibug 
lectis & auditis idem E. pet judicium de 
bei pzedice quia die quod bebe p2edice 
minus lufficietd in Lege exiſtit ad ipſum 
E. ad b2eve illud reſpond compelleny. Et 
hoc parat᷑ eſt verificare unde pet judicium 
de bꝛevi pꝛedict᷑ E ei inde allocationem & gy 
bzeve ilk caſſee, &c. Et quoad feloniam X 
Murdzum pzedice idem E. die quod ipſe in 
nullo eſt inde culpabilis. Et inde de bono & 
malo pom̃ le ſuper p2ia) c p2edice N. E. ſi⸗ 
militer, &c. 

Et pꝛedic N. E. die quod p aliqua pꝛe⸗ 
allegat bzeve pꝛedict᷑ caſſari minime debet 
quia die quod bzeve pꝛedict᷑ bod c ſuſficiem̃ 
in Lege exiſtit ad pꝛedict E. M. ad p2edice 
bꝛeve reſpondere compellend quidem 
bzeve idem R. parat᷑ eſt verificare 
Cure, &c. Unde pee judicium & quod bzeve 
ſuum pzedice ſatis bow adjudicee, &c. fed 
quia Cut, c. (and the Defendant bailed by four 
Perſons.) Et quoad trians Exie pzedice ine 
partes pᷣũ p patriam tr ians ſuperiug junce 
ceſſet inde pzoceſs quouſque materia in 
judicium Cur placitae littimo modo ter- 
minee, &c. Ad quem diem, &c. (And Judg- 
ment) quod bzeve illud de Appello caſſee Et 
pzedice E. M. eat inde ſine die, &c. See Co. 
Entr. fol. 57. 4 * 


a MM. — 1 FENCE 


TY EEE CS. Cds 


quem diem cozam n apud WMeſtm̃ 
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In Audits Querels, upon a Temporary Releaſe 
after Judgment. 


fl. E* pꝛedict J. die quod pzedice bebe 

de Audita Querela & Narr ſuper⸗ 
inde in koꝛma pꝛedier fan* minus ſufficietd 
in Lege exiſtunt ad ipſum J. ab Exetutone 
Judicij pꝛedict verſus pꝛefat H. habend 
extludend ſive retardand. Quodque ipſe ad 
bzeve & Nart ill in fo2zma pꝛedict fan? ne- 
ceſſe non het nec p Tegem terre tenetur re- 
ſpondere. Et hoc parat᷑ eſt verificare unde 
Þ defeau ſufficietd bzevig c Poti in hat 
parte idem J. per judicium q Erecutod 
Judiciz pzedick verſus pzefar H. jurta foz- 
mam Kecuperacoid pꝛedict ſibi adjuditati, 


&c. 
Et pdia*H. B. ex quo ipſe ſufficicn' ma- 
teriam in Lege ad pᷣfat J. B. ab Executom̃ 


Judiciz Pdice verfug ipſum Þ. habend ex-. 
cludend?* in Bzevi c Nart ſuis pdice fupe- - 


riug allegavit quam ipſe parat eſt verifi- 
care, quam quidem materiam pdice J. non 
de die nec ad eam aliqualie reſpond? ſer veri- 
ficaton il admittere omnino recuſat ut pꝛi⸗ 
us pee juditium. Et quod ipſe a quacun- 
que Executon' de debo ck dampn' Þdict pꝛe⸗ 
text Judicij pdick habend exonetur Ex 
quia Juſtie, &c. (ut in ak.) Vide 112. 


Aliter, in Audita Ouerela, ſur Eſcape Voluntary. 
X Fer the Auerela, and ſeveral Stire fac 
awarded the laſt returnable a die Sc 

ilk in quindeim dies ubicungue, &c. Ad 


ven 


YT [EC £2 | 
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ver pdic' N. in ꝓpr pſom ſua, Et pdic' n 
juxta pmunitonem fibt in hac parte fan? p 
fi. S. Atrto) ſuũ ſilit ven?, Et dit qu bꝛe 
Pdict' modo xx fo2zma pdict impetrat mate⸗ 
riag in eodem content minus ſuficieũ in 
lege ex iſtꝰ ad pdice Execut᷑om̃ $ſus pᷣfat A. 
de debo 4 dampũ pdic' in fozma Pdia? hie 
evacuany ſeu ad iplan) N ad be illud re⸗ 
ſpondere compellend quodq; ipſa ad die 


illud modo c koma pdice impetrar neceſſe 


non het net p legem terre tener reſpondere, 
Et hoc parat eſt verificare Unde per judi: 
tim qu pdict Exetuko de debo F dampid 
pd vers ꝓfat A. hit bona adjudicar, &c. 

Et pdic” A. ex quo ipꝰ ſufficicũ mate- . 
riam in bꝛi pᷣdict luptus allegavit ad pdice 
execut᷑om̃ tus iplũ in fozma pdice hit eva- 
cuand x ad ipfDd A. de dedo & dampid 
pdice exoũand quam ip parae eſt verifi⸗ 
care, quam quidem materiam pᷣdia N. non 
dedit nec ad eam aliqualit reſpond ſed ve- 
rificacom̃ ill admittere omnino reculat pee 
judicim, Et qu Erecuto pdid' de debo ck 
dampm̃ Þdic vers ipſũ) A. in fozma pᷣdic 
adjudicat exonet &c. Et quia Cur* &c. 
Co. Entr. fo. 86. vide 5. Co. 86. Blomfields 
Caſe, That the {aid Writ of Audit a Querela, lies 
not for the Surety ; For altho that the Plaintiff 
in the Action may have an Action upon the Eſca 
againſt the Sheriff; yet until ir be ſatisfied t 
Surety may not have an Audita Querela, becauſe 
the Execution of the Body is no Satisfaction for 
the Debt. 


In Caſe, fee before, and further obſerve. 
= Covenant, ſee before, 
= on 54 Defendant 
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- Defendant prays Oyer of the Indenture. Covenar!. 
2 Quibus cis & anditis pdict T. F. pee 
2 Judie de Narr pdic” quia die qo Narr' 
a pdice materiaq in eadem content minus 
lufficiem in lege exiſtunt ad Actionem ipus 
£ T. S. 5dice ölus ipm̃ T. F. habend manu- 
by tenend ad quam idem T. F. neteſſe non het 
e | nec p legem terre tener aliquo modo re- 
Te ſpondere unde p defecu ſufficied Narra- 
e tionis in hac parte idem T. . per judie 
i; de Narr dice, Et qd Narr' ill caſſet &c. 
33 Et þdice T. S. die q p aliqua p Þdice 
CT. F. ſupiug plitando allegat Narr ipſius 
. T. S. pdice caſſari m̃ie debet quia die q 
— Narr' þdice materiaq; in cab content bo! 
c lufficie in lege exiſtunt ad Actonem 
3 ipius T S. pz:cdice inde verſus pꝛedig 
ww T. F. habend manutenend quam qui- 
an dem Narr* materiamq in eadem content 
Xe idem T. S. parat eſt verificace & pꝛobate 
er pꝛout Cur”, &c. Et quia pdice T. F. ad 
E Narr* pdicf non reſpond nec ut hunts 
Py aliqualie dedie idem T. S. pet judie c 
"MS dampm̃ ſua octone pdice Conventonis trace 
3 ſibi adjudicari, &c. Sed quia Cur* (& 
_— 2 Saund. 366. idem 164. octone pꝛemiſs pᷣdict 
tiff ſibi adjudicari, &c. 
; Vide 1 Saund, 1:9. Et modo, *c. Acro. 
P* BM non. &c. quia quoad, ac. Et de hac. Kg. 
uſe Et pdiet D. et C. ſilit c. Et quoad tra io 
"Mi Convencoid pdict“ quoad detect hozrei pd 
ſupius aſſigñ idem C. dic: q5 Narr' pꝛekatꝰ 
D. C. pᷣdict᷑ in ea parte materiaq; in eadem 
content minus lufficiemd. (Sc.) ad action 
( &c. ) Et hoc, (Sc.) unde p29, (&c.) ipdò 
| idem C. G. pet Judic', Et quod Þdicr 
| D. ct C. ab Ackone ſua Pdict' inde vers 
1 ipſid C. G. hend? gcludant. 


G 4 In 
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plitando allegar* 


The Dodrine of Demurrers. 


In Debt, Vide Antes, and farther obſerve. 


Fter Oper of two ſeveral Sheriffs Bonds, 
Quibus leis & auditis idem J. die 
gu ipd ratione ſepara? [cripe obl Þdice de 
ebo pᷣdict offart non debet quia die quod 
Narr? pᷣdice mariag in eadem content mi- 
nus luffic in lege exit (&c. as in ethers ) 
Et hot paraf eſt verificare unde pꝛũ defect 
ſufficied Narr' in hac parte idem J. pee 
qudic?, Et qd pdice N. ab accoid ſua Þdict' 
_ = — pe &c. 3 
pd KA. dic p aliqua p pᷣd J. ſupi⸗ 
112 ſua pdiet inde 
vers dict J. dend pcludi non debet quia 
dic quod Narr* Pdict* macrtag in cadem 
content? bom̃ & ſufñiciem̃ in lege ex iſt (&c. as 
in others) Et quia (&c.) idem R. pet? judic? 
E de dum fuw Þdict unacũ dampid ſuis 
octone detencow debt ill ſibi adjudicari, &c. 
Sed quia Cur', (&c.) vide 1 Saund. 290. 
Upon the Oyer and Argument, &c. it appear d 
that three Perſons were jointly bound in theſe 
Bonds and the Plaintiff declared againſt the De- 
tendant ſingly, for which he demurr'd, but it was 
anſwered, That it did not appear the other Per- 
ſons had Seal'd the Bonds, and if not, then their 
Bonds were ſingle notwithſtanding, and if in 
truth they had Seal'd, then the Defendant ſhould 
have Pleaded in Abatement, that the other two 
Perſons had Seal'd and were yet living, and ſo ta 
pray judgment of the Bill, as in 28 H. 6. 3. & 
Cro, El. 494. & 544. and the whole Court was 
of the fame Opinion, and Judgment pro quer 
mf, &cc. TEN A 


Vide 


The Doctrine of Demurrers. 


Vide Lev. Ent. al Marr verſiug Adm. p29 sr qui tam G- 
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Heddit? part in le detinet & part in le De- 1. Cro. ;. 


bet et detin et, vid. 3. Lev. 84. 
Vide Demux al Nart pꝛo debo po am̃tia⸗ 
N Court Let. Lev. Ent. 62. & 3 
V. 20 


In Formedon. 
T quoad duo cotagia  tria tofta jateñ 


& eriſten in A. þdict” de tenfis pdict 
cum ꝓtin jam petit' refid' eedem M. & D. 


dit quod bze pꝛedict & pdict' materia in 


Narr pdict content minus ſuficiem in 
lege exit ad Þdict' Þ. D. Ar, ackonem 
ſuam pdictꝰ vers eas inde hend? manute- 
nend quodq; iple ad bee & Narr ill modo ct 
fozma pdice face & declarar neteſſe non hent 
nec p legem terre tenene reſpondere, Et 
hoc parat᷑ ſunt verificareUnde ꝓ det̃ciꝭ ſuffi- 
tie dis & Nart in hac parte ( quoad ca- 
dem duo cotagia ct tria tofra ) pee judicin, 
Et quod bze pᷣdict caſſet᷑. 8c. 

Et quoad Pdict* plitum pᷣdict' M. & D. 
quoad pdietꝰ duo totagia ct tria tofta jateñ 
E exiſteñ in A. pdict de renfig pᷣdiet cum 
ptim̃ reid ſupius plitat᷑ in taſſatiom bzis 
ENart ipſiug H. pdict'Unde ex quo idem H. 
jam peten ſuſſicien materiam in lege ad 
ipad N. be & Narr* ſua pᷣdict inde ver pfac 
M. © D. bend manutenens p bze & Narr ſua 
dier inde ſupius allegavit quam ipſe parat: 
eſt verificare ad quam quidem materiam p- 
diet M. & D. ſupius non dedic' nec ad eam 
aliqualit reſpond ſed verificafon ill admit. 
tere omnino recufant idem P. D. (jam pe- 
tens ) pet judit᷑ & Seiſim eorundm̃ tentor? 
tum ptim ſibi adjudicari, k. 

"OS Vide 


The Doctrine of Demurrers. 
Vide Co. Eatr. 335. b. & 337. a. alſo 337. b. 
Demurrer and joynder in Demurrer to ſeveral 
Counterpleas of the Demandant, and the Conti- 
nuance of the Iſſues and Demurrers together, and 
fo. 33S. Demandant waives his Counterpleas by 
aſſent, and See Dy. 2 Eliz. fo. 341. The Report 
of the Ca'e. 


Et þdici homines Jnhabitaid in hun- 
dꝛedo de Eaſt per J. I. Att. 
ſum̃ vem̃ & defend vim & injur quando, &c. 
Et pet judic de Narr ipius C. pzedicf, 
Quia dif qd Narr? pᷣdicr C. materia; in 
ead content minug ſuſiciem in Tege eri- 
ſtunt ad pfat C. ad Actionem ſuam Þdice 
inde vers ipog hoics inhifantes in hun⸗ 
d2edo Þdice hend manutenenÞ Ad quam 
quidem Narr? ipſi iidem hoie# inhitan in 
hundr' pdice neceſſe uon Hent nec p Legem 
terre tenene aliquo modo reſpondere. Et 
hoc parat ſunt verificare Unde p defcrd ſuffi- 

cieid Narr in hat parte iidem hoies inhi- 
raid in hundr pdict' per judic' de Narr? ilk, 
Et quod Narr' ill caſſet, &c. 

Et þdice C. die quod p aliqua p pdict᷑ 
hoies inhitam̃ in hundꝛedo pdice ſupius al- 
legat Narr' ipius C. pdice caſſari mie de- 
bet, quia die qv Narr* pdice materiag in 
eadem contenr bom & ſuffie in Tege eri- m 
ſtunt ad ipſum C. ad Actionem ſuam Pdice | 
inde verſus pᷣkat hoies inhitam in hundr' 
pꝛedict hend manutenend quam quidem 
Narr' materiamq in eadem content idem 
C. par at eſt verificare & pbare pzout Cue, al 
c. Et quia Þdict' hoies inhitam̃ in hunde 
pd:ict ad Narratonem 1 non re 
nec illud huacuſque aliqualit' dedic' idem 

C. pee jndit qt dampna ſua ocfone — \ 


AKE? 


The Doctrine of Demurrers. 
ibi adjudicari,8c. Sed quia Cur”, 8c. 


ide 2 Saund. 377. 
Upon 


the Argument it appears the Plaintiff de- 
clared for a Robbery of 291. 103. of his 
own proper Money, and for other Goods 
in his poſſeſſion to the value of 391. 195. gd. 
but did not ſhew the particulars of the Goods, 
nor that they were his own ; and the 
Defendants demurring to the whole Declara- 
tion, the Plaintiff remitted all for 
the Goods, and it was allowed that the 
Declaration was inſufficient as to that part, 


and that the Owner ought to have an Acti- 


on according to Cro. 2. Fac. 49. & Stiles 
Rep. 5 3. Yet the Declaration was held 
good as to the Money, and for what was 
therein well laid; and the Judgment was 
given for the Plaintiff as to the Money. 
Vide Cro. Fac. 348. 350. 557- 


It is alſo noted, That the Plaintiff being a 
Common Carrier, was reſponſible for the Goods 
to the Owner, and might well maintain an 
Action for the Robbery of them, if he had laid 
it accordingly. Idem. Saund. 380. 


Demurrer al Information. 


Vide Det? Intr 227. C vide poltea De- 
murr” al Barr, 


Demurrer by Qui tam, Cc. in Debt. 


Vide Demur ſup Statue, t vide poſtea 
al Barr ſur Anfozmaton. 


Demurrer by an Attorney General. 


Vide poſtea Demurr al Plea in Abatement. 
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Al Monſtrance de Droit. 
Upon an Inquiſition taken by vertue. of a Man- 
2 the title of Eleven Meſſua- 
ges, Oc. in 


Evan ad hunt diem ſcilt. 24. diem 


Jan. iſto eodem termio ſc} Hiſt ven 

in Cane Þdicf, Cuſtodes & Coitas Si 
fFerit Sellariozd Civitae Londod pdict 
p E. E. Att. ſuũ & le coloze pᷣmiſ 
in Inquiſſtione | ſpe? gzavie vexat 
loge & inquietae, Et hoc minus juſte Quia 
ꝓteſtando qu Jnquiſitio Pdice at materia in 
eadem contene & (pee minus ſufficiem in 
Lege eriſtunt, ad que iidem Cuſtodes & 
Coitas neceſſe non bent nec p Legem ter⸗ 
re ullo modo reſpondere compellane. P2o 
plifo tamen, ( &c. and fo ſetting forth their 
right and title conclude ) Que omnia & ſingla 
tidem Cuſtodes x Coitas Miſterii pdice 
parat᷑ ſunt verificare put Cur Cane hic 
conſideraverit Unde pee judie, Er qd ma- 
nus dud nnd inde amoveantur. Et qd ipſi 
ad poſſeſſioũ ſuam inde unacũ Erit' & ꝓic 
inde medio tee pcept᷑ reſtituantur. 

Et ſup hoc J. N. ar* Ate dus Kn© nunc 
Gem̃ar qui ꝓ dic dnd And in hae parte 
ſequit' plens hic in Cu ad euni diem in 
ꝓpr plow ſua ꝓteſtando non cognoſcendo 
aliquod in plito pᷣdict' Cuſt* & Com. S. 
Civir* A. foze verũ modo & fopna put idem 
Cuft & Com it pahicr' in plito 93 
pꝛo Hep! tamen idem Att. dnd Ane p eat 


. dnd ind die qd pdict* Plitum pdjer Cuſt 


r Cond Miſt' þdice ac maria in eodem con- 
tent minus ſufficierw in Lege exiſt unde ob 
| im 


The Doctrine of Demyrrerg. 
inſufficietd ejuſdem pliti idem Atr' dn? in 
judif din” Cur hit ac qd eadem tenfa in 
. þdicr' (pee a? tir) in manus & 
dia Dn© Regine remaneant. 

Et Þdict' Cuff 4 Cord Miſt' Þdict' p Arr. 
ſuid Þdice dit er a. ipſi ſuffi materiam 
in Lege ad hend pmiſſa pdict extra mam 


em did Dnd Regine in plito ſus ddict lupiug 
very allegaver quam ipſi parat ſunt verificare 
Mi⸗ am quidem Mater 2 Att. dia” Dn© 


ine nunc ꝓ eay Dn® fegina nunc non 
dedie nec ad eam aliqualir reſpons fed ve- 
rificaton ili admittere oro recuſat unde ah 
infufficietd Kepk pꝛedict Att. dict Dn© 
Regine nunc in hat parte iidem Cuff & 
Cond Miſtꝰ pꝛeditt ut pʒius pet judie quod 

ma nus din Tune Bc ＋ ab pdiet' udetim 
meñ & octo Gardim̃ ti? amoveantur, 
Et qu ipſi ad poſlel#3 ſus eo24.dem mils cd 
pertud unacm Exit* & pfif inde medio 
tes recepk reſtituant” Et quia Cur (&c. ) 
After ſeveral Continuances the Queens Atrorney 
waives his Demurrer and Replies and T raverſes 
the Diffeifin, and upon a Rejoinder he acknow- 
ledges the Companies title, and 2 Proclama- 
tion made Judgment was given, quod mamas pre- 
fat? Domine Regine amoveant, &c. Vide Co. 
Entr. 493. &c. 


Demurrer ſur Evidence, vide 2 
Demurrer in Prohibition. 


T pdict T. ve» 
2 defend 4.1 yp ah fu 


nem contempt. Et quicquid, &c. Et dic 
quod ipſe non eſt pꝛoſetut' in pzedict* Cur 
Hein ka contra Prohibiton Regia et 


t mur quando, _ Et 
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T. B. qui, &c. Siliter. 


Narratcoñ p2edict* T. B. qui, &c. in hat 


The Doctrine of Demurrers. 
inde direc” put Þdict' T. B qui tam, &c. 
per bze & Nart ſua pᷣdict ſupius ſuppom, 
Et de hoc pod ſe (up pziam, Et pzedict' 
Sed Þ Coaſulta- 
fone in hat parte hend idem T.D. die qd 
Narr Þdict* modo & fozma pdict' fad E 
Detlarat' ac mata in eadem content? mi⸗ 
nus [ufficiedd exiſtunt ad ip) T. H. a de- 
cimis pdict' in pᷣdict' Cur' Chziſtiaw vers 
pkat' T. B. petit dend pcludend quodg 
ipd ad Narr' ix modo & fozma pdict' ſu⸗ 
pius fad & declarat' neceſſe non het net per 
Legem terre tenet reſpondere, Et hoc pa- 
rat eſt verificare Unde p20 defcid [ufficien) 


parte Jdem T. 9. pet? judit & bze Dn© 
Hegiid de Conſulrafone ſibi in hac parte 
2 T. B. qui, 8c. quoad pzed 
t pꝛedict qui, &c. quoad p2edice 
plitum pᷣdicr T. H. quoad bze Dn®. Hegim̃ 
de Conſultatone hend ſuperius plitat er 
quo 1 ſufficied materiam in Lege ad 
pdice T. H. a decimis pdice per ipid T. B. 
in Cur Chꝛiũi iam̃ pᷣdict᷑ petit pᷣcludend ſupi⸗ 
us allegavit quam ipꝰ par at᷑ eſt verificare, 
quam quidem materiam pdice T. Y. non 
dedie nec ad eam aliqualit᷑ reſpony let veri⸗ 
ficacom̃ ill admittere dio retuſat ut pꝛius 
pet judiciſd, Et ijd þdice T. Y. nulk heat 
bze de Conſultafone, Et quia Juſtie, (&c.) 
Et quoad triany (&c.) Vide Co. Entr 450. 
Vide 1 Saund. 140. The like Demurrer, in 
which caſe the Plaintiff for a Prohibition, had 
preſcribed for a Cuſtom within the Pariſh -of 
C. in Com'. S. wiz, That if any perſon cut 
down his Underwood, and the ſame was im- 
ployed for fencing in of Corn there, out of 
which the Rector had Tythes, and did not 
other- 


— 


The Doctrine of Demurrers. 


otherwiſe diſpoſe of them, then ſuch Underwood 
was diſcharged of paying Tyth to the Rectot; then 
he applied his cutting of Wood, and diſpoſing of 
it without gain or profit, only for the 

tion of Corn, out of which the Rector had 
Tythes ; the Rector Demurred to this Declara- 
rion, and it was argued that he did not fay that 
the Corn fenced in was his own Corn ; the Coun- 
fel for the Plaintiff argued it was no matter whoſe 
Corn, ſince the Rector was to have the benefit of 
Tyth; but the Court held the Preſcription ill, 
for that the Plaintiff could not give away his 
Wood to any other for incloſing of Corn with- 
out paying Tyth for the Wocd, and fo a Conſul- 
ration was awarded, though the Plaintiffs Coun- 
fel thought the Caſe deſerved a greater Conlide- 


ration. 


Demurrer in Quare Impedit. 


The Biſhop claims nothing but as Ordinary, and 
the Patron and Parſon Demurr to the Count. 


1 W. & W. die qu Narr p dice 
at materia in eadem contene minus 
lutñtiem in Lege ex iſtunt ad ipam Pnand 
Anam̃ nunt accon) ſu pzedict verſug ipſos 
ID. F W. bend manutenend quodg ipſi ad 
Narr pdice modo  fo2ma pꝛedict fac ne- 
ceſſe non bent nec per Tegem terre tenene 
reſpondere, Et hoc parat ſunt verificare 
Unde pꝛo defequ ſuffictew Narr' in hat parte 
tidem W & W. pet judie, Et quod DnÞ 
Regina ab Ackone ſua pᷣdict iᷣſus eos hend 
pcludat, &c. | Lb 


©; nes 


NO. of Denurverl. 


inſt the Biſhop for the 
FY 2 8 57 Et — vic pm 
ui, &c. 


e materiam 2 


ex * in 
Barr' = _ 1 fiegina ad 
= Action) ſuam Þdice $ſus 


nm oĩo reculant pet judif 
"Eva. Et quia Juſtic? hit le adviſare 
volunt, &c. Vide Co. Ent' 494. See after 
tie Demurrer al Barr, &c. to an Abatement 
pleaded in Quare Jmpedit for variance 
between the Writ and Count. 


In Replevin. vide Demurr al? Barr in Avowry. 
In Scire facias. 


F< idem h. dic quod pdict bre de Scire 
facia# modo q fozma pᷣdict᷑ a Cur? hit 
impetrak & pzolecuf ac materia in eaten 
11 minus ſum̃e in Lege ex iſtit ad pon 

A. Þ. & P. executonem ſuam pdict de 
Narr 160 l. verſus euny Þ. manute- 
nens quodq iple ad bie de Scire faciag il! 
modo & fozma Þdict' fan neteſſe non 2 net 
det 2 _ -_ reſpondere , 


* bu a be * 


. +D 


21 Lo Þe 
Et pdictus M. 


ſuffitiem materiam in 996.2 in be (Boe 
lupius allegaver' ad exetut᷑on ſuam 1— 
1 þdict' D, de Þdict 1601. in fozma 


diet 


The Doftrine of Demarrert. 


pditt hens quam ipd parat ſunt verificare 
quam quidem materiam pdict Y. non dedice 
nec ad eam aliqualir' reſponder ſed veri- 


ger zugt gerne fnam {dice be phler 
ex m iet 

pet verſus eund h. nbi adjudieark, &e. 

Et quia Juſtic?, 8c. 

Vide 2 Saund. 341. 


Upon the Argument it appears, That upon a 


Scire facias brought by Smith and others in the 
Common Pleas, againſt Mildmay Sheriff of Soath- 
ampton,ſhewing that the Plaintiffs had Proſecuted a 
Fi. fac. againſt one Sydenham for 2001. Debt, 
with coſts of Suit iredted to the Sheriff of S. and 
that thereupon the Defendant being Sheriff re- 
turned, that he had made a Warrant to his Bay- 
lifs, who had ſeized Goods to the value of 16017. 
and that they were Reſcued out of their Cuſtody, 
fo that he could not levy the Debt, and that the 
ſaid S. had no other Goods whereupon to levy it; 
and then the Plaintiffs ſuggeſt that the 160 l. was 
not paid to them, whereupon they brought their 
** to have Execution of the Money againſt 
the Sheriff; to which 222 the Defendaar 
Demurred as above, and Judgment was given for 
the Plaintiff to have Execution againſt the Sheriff, 
and the Defendant brought Error, that ſuch Scire 
facias did not lie; for that the Sheriff ſhould be 
charged with the preciſe value returned, and che 
Goods might be bona periturs, or of lefs value, 
but rather an Action of Debt, and then the Jury 
upon Nil debet might find the leſſer value and ac- 
quit the Sheriff of the reſidue. Again that the 
Sheriff is not chargeable upon a Scire facies, if 
he did not return he had the Money in his hands. 
Sed non allocatur, for that the Plaintiff upon ſuch 
return could not fue a new Execution unteſs for 
the Surplus, and there could be no Vewdwion ex- 


ponar, 


ze 


— — — — — 
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Judie ꝓ Quer 


The Doctrine of Demurrers. 
ones, and therefore the Plaintiffs ought to have 
Debt, or a Scire facies, or otherwiſe they are 
without remedy, and that by the Seizure the 
Sheriff had property and might reſcize the Goods 
though out of his Office. It was then alledged he 
had not miſbehaved himſelf, but done his duty ; but 
it was ſaid he had ſuffered the Goods to be Reſcued, 
which was a great default in him, and therefore 
the Judgment was affirmed. 


In Warrantia Chartæ. 


Efendant prays Oyer of the Deed. ——— 
Quo Ito & audito idem . Dnũs . 
die quod Narr pdict᷑ in fozma pᷣdict fact & 
declarae ac materia in eadem content Et 
_ leriptum Kelaration in fozma pdict' 
minus ſufficiedin Lege exiſt ad ipſum̃ 

D. - actionem ſuam Þdicr' 6(\us ipſum h. 
ond MY. bend manutenend quodq iple 
ad Narrafonem þdict* in kozma pdict 
fac” E declarat᷑ neteſſe non het net p Legem 
terre tenetꝰ reſpondere. Et hoc parat᷑ eſt ve- 
rificarcUnde pꝛo deftũ ſufficiemʒ̃ Narr þdice 
D. D. in hac parte idem h. Dnus P. pet? 
judie, Et qd pdic”Þ. H. ab acion ſua pdice 


6lus ipſum H. Dnum̃ . hend peludat', &c. 


Et pdict Þ. H. ex ipſe [ufficiew ma- 
teriam in Lege ad Acionem ſuam pdict® 
lug pat H. Dnum̃ . hens manuteneny 
ſupius declaravit quam iple paratꝰ eſt veri- 
ficare quam quidem materiam Þdict' Y. 
Dnu# M. non dedie nec ad eam aliqualir 
reſponds ſet verificatom̃ ill admittere oĩo re⸗ 
cuſat ut pꝛius pee judie, Et quod pdict' Y. 
Dnu# . kenta & Coiam̃ pdict' cid ptim 
eidem H. H. war”, &c. Et quia Juſtik, &c. 
Vide Co. Entr. 692. 
Demurrer 


JA 
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The Doctrine of Demarrers. 


Demurrer al Narr*in Waſt, ſecundum Raft? Entr* 
fo. 695. | 


T 5sW p W. BB. Att. ſuum veid Ede- 
lend vim & injut quando gcc. Et die id 

ne & verum eff infra Civie dic” 
= of ＋ — 17 5 ng C fit ſupius al- 
Þdice C. D. per Teſt 


[dem in manib3 ipi 
bant, 7 — 


per expꝛeſſd 
libum tencund 
dice ex iſtebat 


t quod pdier 


ccione [ua þcludatur, &c. 
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The Doctrine of Demarrers. 


Att. ſuum Þþdicf, Er pzedice T. fil T. pee 
judie inde reddi, Et lup hoc lect & per Ju- 
nie hic pled intellece plit & Recoz2d pdice 
ſt mule moto c argumenta hinc inde 
act t matura Conſiderat᷑ p eoſdm̃ IJuſtie hic 
inde hit apparet eiſdem Juſtie Ex quo pd 
M. non dedie quin Heverfo meſs pd? temp 
Legaconis p2edict' fuir in pfat' T. H. nec 
quin idem T. H. legaconem̃ in Narr? pᷣdict 
ſpet᷑, &c. See after the Cauſes of Demurrer and 
judgments upon Demurrers. 


Demurrer al Narr in Caſe, pur Waſt. 3 Lev. 130. 


E7 pdiet W. per A. N. Att. ſuum ve x 
defend vim & injur quando, &c. Et 
dic qd Narr pdict' in foꝛma pditt fad æ de- 
clarat' necnon materia in eadem content 
minus ſuffie in Lege exiſi' ad pdict' S. Ac⸗ 
t᷑om̃ ſud pdict verſis iplũd M. hend ſeu ma⸗ 
nutenend quodq; 4ple ad Narr? pᷣdict modo 
& fo2ma pᷣdict fact' & declarat? neceſſe non 
het nec per Legem terre tenet” re[pondere, 
Et hoc parae eſt verificare unde pꝛo defcid 
ſufficiem̃ Narr? Þdict' S. in hac parte idem 
W. pet Judic Et qd pᷣdict S. ab Action 
ſua pᷣdict 6\us ipm̃ M. dend pᷣcludat', &c. 
Et pꝛedict S. ex quo ipꝰ ſufficiew mate- 
riam in Lege ad Action) ſuam pdict' 6ſus 
pfat* M. hend manutenend lupius declara- 
vit quam ipd parat eſt verificare quam qui- 
dem materiam p dict“ M. non dedif nec ad e⸗ 
am aliqualit reſpond ſet verificat᷑ ill admit- 
tere omnino reculavit idem S. per? judif, Et 
dampna ſua octone pᷣmiſs fbi adjudicari, 
&c. Et quia Juſtit᷑ hic, &c. 
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The Plaintiff declares in caſe that W. C. Co- ſeſſerſon verſilh 
pyholder in Fee of a Meſſuage ſurrendred it to the jeſſerſon. 


ule of the Defendants Wife for Life, the remainder 
to the Plaintiff in Fee, That ſhe had married the 
Defendant, and that he had pulled down part of 
the Meſſuage, and taken away the Timber to the 
diſinheriting of the Plaintiff ; and the De- 
fendant demurred generally as above to the Decl4- 
ration, and objected. Firſt, That no ſuch Action 
lay, for that the Lord Coke upon the Statute of 


Glouceſt, concerning waſte, ſays, That at Com- 


mon Law, he in reverſion had no remedy for 
walte done by the Termor, and that it was his 
folly that he had not taken Security by Covenant. 
Secondly, That the Jury could not know what 
Damages to p ive, for that it was uncertain how 
long the Tenant for life might live, and that the 
Meſſuage might be repaired in her life time. Of 
this opinion were Windh ;m and Charlton Juſtices, 
but chief Juſtice Pembertcn and Levinx were of a 
contrary opinion, and ſaid the Lord Coke intended 
he had no remedy by an Action of waſt, and that 
there was no doubt but that a Leſſor might relin- 
quiſh his Action of waſt, and have Action on the 
Caſe againſt his Leſſee for waſt. Alſo that a Copy- 
holder may maintain an Action on the Caſe agaiuſt 
a ſtranger who cuts his Trees, and that Calc lies 
for him in reverſion for prejudice done to the 


Houſe in reſpect of his Inheritance, &c. That the 


Plaintiff here was a Remainder Man by Copy of 
Court Roll, in which there are Covenants, and if 
he might not have remedy this way, he could have 
none at all; that it was unreaſonable to rarry to 
ſee if the Meſſuage ſhould be repaired in the Te- 
nar ts life time, and that the Damages might be 
very well aſſeſſed; hereupon the Cale was intend- 
ed to be adjourned into the Exchequer-Chamber, 

D 2 but 
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Al Barr, but then was not, fo it was thought the Partics 
agreed. Vide 3. Lev. 131. 132. 


Demurrer to the Barr or Plea. 


To Abatement. 


Rex & Regina By the Attorney General, to the Defendants 
verſus Epum' Plea in Abatement for Variance between the 


Landon & Dr, Writ and the Count, in Quare Impedit. Vide 
— . Lev. Emr. 144. 

Attorney General ſets forth, That the 

— 3 Biſhop of London ſeized of the Advowſon 

in groſs of St. Martins in the Fields, collared one 

Dr. 4 b, who was afterwards created Bi- 

Exon, whereby it appertained to the King 

Vide 6 Co. 26. = who — Dr. Lloyd, who was af- 

Hut 24. terward created Biſhop of St. Aſaph, whereby it 

again belonged to the King to preſent, who pre- 

ſented Dr. Teniſow, who was afterwards created 

it Biſhop of Lincoln, "whereby it then belonged to 

| the King and Queen to preſent, ec. The Biſhop 

| 2 . and then _ 

Variance, Variance between the Writ and Count, 

. dir 6d int bzeve & Bort pdicr materialis 

1 bet“ Dariacd in hoc videlt ijd ubi p bzeve 

| Pdict', ddci Duni Ker & Dna) find intitu- 

| lant le ad donatonem þdict' Dicarie Ecclie 
' 
| 
| 
| 


— 
— — -- = 
— - 
— 


[ct Martini in Campis pleno Jure, Tamen 
p Narr* pzedict' iidem Dnui Ker Dua 
Knd intitlant fe ad donatoem 
carie rone progative ſue Regie Cozone ſue 
Angl annex unde p20 __—— pdiet 
inter de & Narr? pzedict' idem Epus E 
- Willus pet judic de dei c Karr dict, Et 
quod de ilf caſſett. 
Sn F. Pemberton, Creſwell Ley ie 


5s 
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es The Attorney General Demurred, by Edw. 
Ward and The. Trevor, and the Defendants 
joyn in Demurrer. Sed wide 3. Lev. Rep. 377. 
Variac o non Allocat. for the Writ is always Ge- 
neral, and there is no other form, but the Preroga- 
tive is mentioned in the Count, therefore a Re- 


ſpond' ouſter was awarded, the Generals 
is & Domine Kegine nunc Attorn Oener. 


p20 ei Domino Rege & nd 


ficied in Lege exiſtunt ad byzeve pdice va. Leu 
cafſany quodq ip idem Atto General, key. 6. 15. 
&c. pꝛo eifoem Dub Rege & Dnd) find ad 
plitum ilt modo & fozma p dict plitar ne- 
teſſe non Het nec per Tegem terre tener re⸗ 
ſpondere, Et hoc idem Attoꝛm General pꝛo 
eiſdem Dnd Rege & Dud Lind parae eſt 


Dno Hege & Pn@® 
qv dꝛe pdice bon ad- 


Joinder in De 
murrer by the 


odem content bon & ſufficien in Lege eriſt, 
dict caſſand unde ex quo pdict Att. 
be . 


g8 The Doctrine of Demurrers, 


Demurrer by Super quo Þdice D. E. L. & W. L. p dice 
the Biſhop to . B Ate ſuid veñ ck defend vim & injur 
Fas Count. quando, &cc. Et dif qo ps Dns Rer c Dnd 
Lind Actoñ ſuam þdice inde vers cog here 
ſeu manutere non debent Quia idem Epus 
dic? qd Narr' pᷣdict materiag in eadem con- 
tent minus ſ[ufficien in Lege exiſt ad ip 
Dominum Htegem X Dnam̃ Nnam̃ acfonem 
ſuã pdict᷑ inde vers ip) Epumd hend' ma⸗ 
nutenend', Et hoc parat eſt verificare Un- 
de p defcid ſufficieñ Narr' in hat parte idem 
D. E. T. pet judic', Et qd* pdice Dns Hier 

t Dna find ab actone lua pdict” 6ſus ipm̃ pe 
Epum hend' peludat', cc. Defendant Lanca- po 
Fer, pleads over confeſſing the Seiſin and Col- in 
lation of Lamplugh, and all the Preſentations by ad 
the Crown, and then pleads the Statute 25 H. 8. 1 
of Diſpenſations; and that the Arch-Biſhop gran- 
ted to Dr. Teniſon a Diſpenſation to hold St. Mar- 
tins in Commendam, till the Firſt of July, and 
that the King and Queen confirmed the Letters of 
Diſpenſation, and that Dr. Teniſon was afterwads 
ll! created Biſhop of Lincoln ; and that the Diſpen- 
if ſation becoming void the Firſt July, the Biſhop 
| of London then collated Lancaſter, and ſo makes 


S2 SSS —-=2 PY 


| Averment of the Identiites alledged. 
F.P.CG LL AS 
j attorney Gene- The Attorney General joyns in Demurrer with 
| ral joins in He- the Biſhop. And after Demurrs upon the Plea of 
if murrer With 7 ,xcaſter, who allo joyns in Demurrer (as fol- 
| ihe er. Js. | 
1 Et pdict' E. W. At modo Attozn dit 
il Dnd Kegis & Dnd And nunc Genal qui p 
it ciſkem Ons ege i Dnd nnd lequit? quoad 
[| pꝛedict' plifum pꝛedict E. L. pw dict Dnõ 
10 Riege & Dns ind dic qd' dict Dns Ker 
11 t Dna Rnd per aliqua per pdict' Þ, E. L. 
| | (ypius plifands allegat? ab accone ſua pze- 


dict 


The Doctrine of Demurrers. 


dia inde vers ipm̃ Epumd L. hend · þcludi Al Ba 


non debent quia dic“ qd Narr pdict' matiaq; 
in eadem contene bom̃ & lufficiem̃ in Lege 
exiſtꝰ ad ipoãs Dominum fKiegem & Dnard 
Nnam̃ ad Actionem ſuam pdicr vers pᷣfat 
E. L. hend manutenend quam quidem Narr' 
materiamq; in eas content idem. Ate Gen. 
pꝛo eildm Domino Rege t Dnd ind parat 
eſt verificare # pꝛobare put Cur”, &c. Et 
quia pdice E. T. ad Narr ili non reſpong 
net ill hucuſq, aliqualit dedie idem Att. 
Gen. pꝛo eildm̃ Dno Nege # Dnd ind 
pee judie vers pdice E. L. et bzcve Yetrro- 
politaw Eo qv pᷣdict᷑ E. L. eſt pars & noiae 
in bzt Dꝛiginak 1p? Negis t Niegine ſibi 
adjudicart, &c. 


Et quoad pdice plifum pdi:t W. T. per ArtorneyGene- 
ipm̃ TA. ſuping in bart plitar idem Att. u Demut ro 
Gen. pꝛo ciſdem Domino Kege & Dnd 4 f 


find die qv dier Dom er c Dna) lind per 
aliqua p pᷣdice W. L. ſupius plikando alle⸗ 
gat᷑ ab actone ſua pᷣdict᷑ inde vers ipm̃ hend 
pcludi non debent Quia die gd plitum ilk 
makiaq; in eodem content minus ſufficiem 
in Legeexiſtunt ad ipos Pn) egẽ ti Dnamd 
find ab actione ſua pdict vers pfar W. L. 
hend pcludend Quods ipſe pꝛo ipis Domi- 
no fiege & Dna) ina) neceſſe non het nec 
Pp Legem tenet? aliquo modo reſponderc, 
Et hoc idem Att. Gen. p20 eiſdem Domino 
liege X Dnd nd parat eſt verificare Unde 
ꝓ defcid ſufficiem̃ placiti pdice W. T. in hac 
parte idem Att. Geñal pꝛo eiſdem Domino 
Rege + Dnd find pet' judic 6ſus ipm̃ W. 
E bzeve Metropolitan, &c. 


Jo. Tremaine. 


D 4 Et 


» 
„ 


eilnd DoridKege f Dnd nnd ad plitum ill 
reſpond” nec ill hucuſq; aliqualit dedie 


idem W. ut pzius pet judic, Et qd* Dem 


Ker & Pnd find ab Ackone ſua þdicr' inde 
verſus ipm̃ W. ' pzecludant”, &c. Sed 
quia Cur' deõ . Domi 44 E Domine 
Regine nunc hic de judicio ſuo de & ſuper 
pmiſſig reddend nondum adviſat' dies inde 
dat” eſt tam pſat' Attoꝛũ Geñũal Dom Regis 
8 qui, c. quam þfat' & Epõ 
4 Þdict' M. coꝛam Dnꝭ Rege E Domina 
Regina uſsg ... . ubicung,c. de judicio ſito 
de « (up mils ill audiendꝰ eo qd Cur? 
Domini Kegis c Domine Kegine hit inde 
nondum, &c. | 


ide Ley. R . 3d. pt. fo. 377. If any Par- 
R ing ſhall 


Z 


_ adjudged for the King without 
En. + 

See the third of Levinx. 15. by Attorney Ge- 
7 to ꝛ Plea in Abatement, in Buere Impe dit. 

Simon, between the Grantee for the next a- 
voidance, and his Siſter Defendant, Pleads in A- 
barement, that the Patron is not named in the 
Writ, And it was held he need not be named in 
ſuch Caſe, for his Title is not in queſtion but aq 


/ 
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mitted, 3 in affirmance of his 
and in his Right 


tle , bur the default Oo: 
poſlethion A 

his Clerk ſhall be removed 

therefore he need not to be made a 


Nerth, Windbam and Lewinz, upon the 7 
Co. 26. Halls Caſe. 7 H. 4. 35.47. E. 3. 11. 
ice Charleton doubted in this matter, becauſe 
the Patron is not only to have his Clerk admitted, 
but to have him continued there under the In- 
duction, & c. | 
A Reſpondeas ouſter was awarded. 
See after Demurrer by Attorney General, &. 
Title Error. : 


% 


| 


Demurrer to the Barr or Plea. 
In Abatement in a Quod ei deforeꝰ. 


a Plea in Abatement, (in a Quod ei defor© , Saund. 306. 
in the nature of a Writ of Entry in Wales) 
becauſe Meſuegium for Meſſuagium, reddant for 
reddat, and( Se) were ſuperfluous, and contra- 
to the form of the Regiſter, Demandant or 
Er betet 8. den 
5 per d 
aligua p pfat' E. & L. in caſſaton A 
ict” ſupius plitando allegat* Þdict' bee 
tpius TU. caſſari non debet quia die quod 
plikum pdictꝰ modo —_ oo I | 
ent minus [ufficiefi 


— 
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— 
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Al Barr, 


2 Saund, 210. 
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Et pdict E. & L. ex quo ſufficeſi 
materiam in lege ad b2e þdin' caſſand fupi- 
us allegavet quam ipſi parat ſunt verifi- 
care, quam quidem materiam þdict? M. D. 
non dedic' nec ad eam aliqualit reſpond ſet 
verificaton ill admittere oĩo recuſat ut pzius 
per” judic' qd be illud caſſer'. Et quia 
Juſtic', &c. | 

The Juſtices of the Grand Seffions in Wales, 
gave Judgment that the Plea in Abatement was 
inſufficienc, Ideo cons eſt qd' pd bꝛeve bonũ 
adjudicet'. Et qd' pdict' E & T. de novo 
reſpondeant, &c. Whereupon the Tenents or 
Defendants plead over and vouch to Warranty, &. 
But upon Error brought in the King:. Bench, 
the Counſel took the Exceptions againſt the Ori- 
ginal Writ, as above; and that it could not be 
amended by Stat. 8 H. 6. cap. 19. for amending 
faults in Records, c. becauſe it was expreſly pro- 
vided that it ſhould not extend to any proceſs in 
Wales; but the Court ſaid it was amendable by the 
Stat. 8 H. 6. cap. 12. and that by the Star. 27. 
H. 3. cap. 26. that Proviſo was annulled, and 
that therefore they might amend Original Writs 
as well in Wales as England, and fo over-ruled 
that Exception. Vide 2 Saund. 39. 40. int al. 

Alit᷑ in Caſe Fox wiſt & ak Exee of Pinlent 
6ſug Tremain Abatement; for that two of the 
Plaintiffs were under the age of 17 Years. Plain- 


riffs pray a day to imparl, Et eig concedit' (&c.) 


ad quem diem cozam Ono Kege apud 
Welti ven partes Þdice per Attoꝛũ ſuos 
ddice, Et pdict W. J. &. E. W. & T. di- 


cunt qd per aliqua per pdictꝰ A. T. ſupius 


plitando allegat Bill ipſou. W. J. S. E. 
WM. & T. caſlari minime debet Quia dif qd* 
plitum pdict* p pᷣdictꝰ J. T. modo Efozma 
pdict' lupius plikat? matiaq in eodem con, 

tent 


"RL doo: 
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tent' minus ſufficient in lege eriſfunt ad 
billam ipſo2]. W J. S. W. cf T. caſſand” 
Ad gd ipſi iidem W. J. S. W & CT. neceſſe 
non hent nec per legem terre tenentꝰ aliquo 
modo reſpondere, Et hoc parat ſunt veri- 
ficare, CInde pꝛo defecd fufficieſi reſpong 
in hat parte ipſi iidem W, F. J. S. E. S. 
W. P. & T. W. pet' judic' 4 dampna ſua 
ottkone p2emiſs ſibi adjudicari. Defendant 
joins in Demurrer. 

The Court held, That the Action was well 
brought in the name of all the Executors, and the 
Caſe of Smith verſus Smith Yelv. Rep. 1 30. was 
cited, where an Executor, who had proved the 
Will, brought a Bill in Banco Regis, The Defendant 
pleaded another Executor not named, The Plain- 
tiff averred the other Executor was within the 
Age of 17 Years. Yet becauſe he was not named, 
Judgment that the Bill ſhould abate. Alſo it was 
refolved, that here being ſome Executors of full 
Age, and others within Age, all together repre- 
ſenting the Teſtator, they of full age may make 
an Attorney for others within Age, and a Reſpon- 
deas ouſter was awarded. Tho. Twiſden Juſtice 
was of Opinion, Thar Infant Executors could not 
ſue by Attorney, Vide 2 Saund. 213. | Note, Ir 
is a Rule, that an Infant Plantiff muſt ſue by his 
next Friend or Guardian, and an Infant Defendant 
muſt appear by his Guardian, ] 


Aliter al Abatement pur auter Act ion pendent in 
de bo. againſt the Plaintiff and his Wife as 
Siſter and Heir of T. B. 


See the Plea in Abatement.- 3 Levinz. 3. Rep.390 
Haight verſus Langhorne & Ux. 


T p diet J. dic” id · pᷣdict plitum pᷣdict 


T. 4 S. lupius in caſſaton dꝛis Oꝛigiñ 
| OM Ts wing 
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t hoc paratꝰ eſt ve- 
ſufficieñ plift pdiet 
parte idem J. pet judici® 
ſud Þdict' ſatis bonid adju- 


in caſſation dꝛis ipius 
c S. ut ſozor' & hered pfar 
at” ſuperius plitaver 


eam aliqualie reſponde 
HM admirtere oo recuſat pet' judie 85 


Hill. 2. H. &. 


< 
as that the Wife was Heir of T. B. They plead 
in Abatement another Action depending you the 
Man and others as Executers of T. B. The Plain- 
tiff Demurred as above. Juſtice Pollexfew was of 


as well the Heir as the Executor, it is 
344. 1 oof a perſons; and 
rinity Term following Judgment was given 
the Defendant ſhould anſwer over. | 
4 Alſo 


s. 2 serer mga AyY= me K 


D SANKT donne nnr 


* TTR 8 ng Tn . 8 


The Dadtrine of Demurrers. 


Alſo upon an Addion of Debt brought againſt Al 


the ſaid L. L. and others, as Executors of the ſaid 
T. B. L. L. pleads in Abatement, the other Action 
depending againſt him and his Wife, as Siſter and 
NOS Hanks —— 
in Trinity Term was given as it 
e 
ſwer over. See the Pleadings of this in Lem 
Entrys, fo. 34. 
-_ CR 7. Ferrers Caſe, where i is re- 
ved, That when one is barred in any Action, 
real or ial by Judgment upon 1 — 
Confeſſion, Verdict, &c. he is for ever barred as 
ro that, or an Action of the like nature, for the 


ing, cach pleaded in A- 
batement to the other, both abated; the rea- 
ſon was, not becauſe he may not be twice charged, 
but becauſe he may not be twice vexed for the ſame 
Debt. That the Obligee may charge the Heir 
or Executor at his ion, or both if 


it one have 
not ſufficient. See 1 And. Pl. 13. Heir charged, 


although the Executors had aſſeta 


Vide Fitz.. Exec. 163. Dyer 204. In Debt 
againſt an Heir, no Plea that the Executor had 
But to the contrary, 7 H. 4. 2. Debt lies 
againſt an Heir until the Sheriff retorn that 
the Executor has no aſſets, and Co. 2. Inft. 233. 
& 7 E. 4 13. That Debt lies not againſt the 
Heir, if the Executors have affects. | 
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Aliter to a Plea in Abatement upon a Scire fa- 
cias, Defendant pleads H. A. is not retorned Te- 
nant of the Freehold, &c. : 

. Et qd? (Quer) quoad pdict' plifum 
Jour (Dek.) ſupius in caſſationem pdice 

2um de Sci kat ſupius plitat die — 
plitum illud modo & koma pꝛedict plitat᷑ 
minus ſufficien in lege exiſt ad dia ill 
taſſand ſeu 1po# ( Quer ) ab execut᷑on 6ſus 
pface Def. de debo F dampid pþdic” de þdice 
duabug partibug in tres partes dividends 
p2edice Mañij de W, cum pertiid hend re- 
tardand Qvg ipſi ad plitum ili modo c fo2- 


ma Þdice plitae neceſſe non hent (&c.) Et 
hot (&c.) Unde (&c.) pet᷑ judiciũ Et qy bꝛia 


ill bona adjudicenk. Et erecutoid lug p- 
fae W. L. de debo ck dampn) þdice de pᷣdice 
duabz partibugs Yaniz Þdice cum pertiid 
fibi adjudicari, &c. 

Et Þdice W. L. ex quo ipſe ſufficiem̃ ma- 
teriam in lege ad b21a pdict caſſand ac ad 


Pdice (Quer) ab erecufone [ua vers eũ hend 


retardand ſupius allegavitquam ipſe parae 
eſt verificare quam quidem materiam Þdice, 
quer non dedie nec (& c.) ſet (&c.) pee ju- 
die, Gt qd bia pᷣdict' caſſent, &c. Et quia 
AJuſtic, &c. Vide Co. Entr. 624. 


- Annuity. 


Vide Demurrer al Barr Raft. Ent. 104. 


Aſſiſe. 
Vide Demurrer al Barr. Hern. 29. Co. Poſtnat. i. 


Attaitk. 
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"A Al Barr. 


The Tertenants Pleaded Concord with fatis- 
faction between the Plaintiff and Defendants in 
arreſt of raking the Grand Jury and Demurrer 
thereupon, Vide Co. Entr. 8 1. & 6. Co. fo. 44. 


In Audita Querela- 


ÞE pdice E. T. die qd plitum pᷣdict᷑ per 
pdice A. D. ſupius in barram plitae 
materiaq; in eod content᷑ minus ſufficie id in 
Lege exiſtunt ad iplum E. ab evacuany & 
evitand execut᷑on ſuper retupat᷑on pdict᷑ pꝛe⸗ 
tludend ad quod quidem plium, (&c.) Et 
hoc, (&c.) Unde pꝛo defcr) ſufficiem̃ pliti in 
hac parte idem E. ut pꝛius pee judie, Et 


a⸗ qd pzedice A. D. ab omni executone qua- þ 
ad cung de ck ſuper recupaton pdict hend pꝛe⸗ 4 
n cludat. Et qd ipſe ad omnia que octone | 
at Judie pdict amiſit reſticuat', &c. | 

ce, Et pᷣdict A. ex quo iple ſufficien mate- | 
U- riam in plito ſuo pᷣdict᷑ ad pdict' E. ab eva- | 
ia cuand & evitany erecufon ſuper Execucoid | | 


Þdict pᷣcludend ſupius allegavit quam ipſe 
paratug eſt verificare quam quidem mate- s 
riam Þdict' E. non dedi nec, (c.) ſed, &c. 1 
ut pꝛius pet judif, Er qd' recupaco Pdick 
in omni ſuo roboze ſtabit & effeuu. Et quia 
Cur, Fc. | { 
Vide 2 Saund. 147. 148. The Plaintiff ſets [1 
forth, that E. S. died Inteſtare, and that Adminiſtra- 1 
tion was committed to the Defendant as principal : 


t. i. Creditor, who recovered 51/. Damages and i 
Coſts in action of Trover againſt the Plaintiff, 1 
itt and afterwards that Adminiſtration was Repealcd, | 
| 


and 
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and Adminiſtration was to I, S. brother 
of the Inteſtate, to whom the Plaintiff is become 
e, and the Defendant ought not to take 
the Plaintiff in Execution, which thing he endea- 
voured to do minus juſte. 

The Defendant pleads he recovered the Judg- 
ment before he was cited the Appeal for the 
Repealing of the Letters of Adminiſtration as the 
Plaintiff had alledged; whereupon the Plaintiff 
Demurred as above; and it was argued for the 
F 
— or; 
reduced the Damages to a certainty, yet before 
Execution it was only a choſe in Action, and his 
Executorscould not have ſued Execution if he had 
died before the Adminiſtration Repealded, But 
the Executors de bonis non ſhould have had a new 
Action. But now by Ad 17. Car. 2. The Ad- 
2 2 
out Execution upon the Judgment, &c. I 
being a matter happening ſince the firſt Action, 
the now Plaintiff could not then plead it, and 
therefore ought now to be relieved by his Audits 
Querela. Vide Co. Entr. 89. & g. Co. 144. which 
is plain to the c. The Detendants 
Councel much inſiſted, that here was a duty veſted 
in the now Defendant of another nature than it 
was in the Inteſtate, ſed non allocat. And chief 
Juſtice Keeling faid the Law abhorred Circuity 
of Action; for it was clear the new Adminiſtrator 
might recover the Moneys againſt the Defendant 
after Execution, and that therefore to avoid Cir- 
cuity, the now. Plaintiff ſhould be Diſcharged of 
the Judgment, and ſhould be to the 
new Adminiſtrator for the value of the Goods 
converted, and ſo it was adjudged for the Plaintiff 
per totam Curiam. 


8 Avowry 
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Avowry & Replevin. 


Demurrer upon a BarPleaded toaCognizance by a 
Bayliff for Rent arrear upon aLeaſe. 1 Sawn. 194. 


fl. LT p dict T. A. dic qd plitum P2e- 

dict per Þdict' A. M. modo C ko2- 
ma Poict* ſupius in barram ad Cognitiom 
ipſius T. pdict' plikae materiaq; in eodem 
content' minus ſufficiew in Lege eriſt ad 
ip T. a retozi bono}. þdict* dend fclu- 
dend, Ad quod idem T. necefſſe non het, 
&c. Et hoc, 8c. Unde pzo defcid ſufficiem̃ 


plixi in barr idem T. pet judicium t re. 
toʒũ bono? Þdick unacry dampfi mis c ex- 


pens ſuis pᷣdict per ipr̃ circa ſed̃am ſuam 
in hat parte [uſtenk jurta fozmam ſtatuti 
dick ſibi adjudicart, &c. 

Et Þdice J. M. die qd plikum pdice per 
ip J. modo & fozma pdict᷑ ſupius in bar⸗ 
ram ad cognitiom̃ Þdick T. pᷣdict' plikae ma⸗ 
kia in eodem content bom & ſufciem in 
Lege ex iſt adp diet T. a retoʒid bono. pꝛe⸗ 
dict hend pcludend quod quidem plitum in 
barram makiamq; in eod content idem J. 
M. parat eſt verificare E pꝛobare put Cur” 
&c. Et quia Þdice T. ad plitum ill non 
reſpond nec ad ill hucuſq aliqualie dedie 
idem J. ut pꝛius pet judicium q dampna 
ſua octone taptom & injuſte detenfon bo- 
no. pdiet' ſibi adjudicart, &c. Sed quia 
Cur, &c. See the Argument and Judgment for 
* that made the Cognizance. 1 Sund. 
196, Oc. 
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Al Bags, 


Sile 1 Sawnd. 349. upon 4 Bar to a Cogni- Alter. 


zance by a Bayliff, and ſee 2 Saund. 285. after 
this manner, viz. to an Avowry and * 
E Es 


N | " The Doctrine of Demurrers. 
1 }. Et pᷣdiet CT. A. W. ET. die hd plitum 
4 ddice N. ſupiug in barram Advocatom & 
i! 


Cognifoid þdice at materia in eodem tontent 
mus ſufficiew in Lege erift' ad ipos CT. 
41 A. W. F C. juſte advocans & cognoſceud' 
1 taptom̃ Averio z. pdick in pᷣdict loco in quo, 
ll &. bent Tauer e Qds ipſi ad plifum ii 

| ( &c. ) pes juldif & 1 port 
| dampnis, &c. ſibi adjudicari, &c. 
Et p dict n. ex qus ( &c.) ad ip K. act᷑onem 
ſaam pdict” cus ( 8c.) quam, &c. net, &c. 
Sed, &c. ut pꝛius pee judiC & dampna ſua 
octone captom & injuſte detenkom Averio2. 
| pdict ſibi adjudicari, & c. Et quia Juſtice, 
11} &c. | 
I Upon a Barr Avowry pur Rent Arrear fur 


1 L—eẽaſe. 

l' Alit. Co, Entr. 596. Et pzedict' E. dic“ 
if ad plitum þdicr” J. modo & fo2ma Pdict” 
1 | Capiug in Barr Advocare ſui Þdice plitat 
"kl Ne ioxes forms AC Materia in eodem plito content minus 
1 San.  Cuffic in Lege exit ad ind Ed. ab Advocat 
4. ſuo Hdict” us euns J. bens dcludens dq 
Il 1 ipſe ad plitum ili modo &« tozma Þdice pli- 
|} defer) luctie d relpens in hac parte dem E. 


q | 
i unacum 
| 
| 
| 
| 
1 


pee judie, Et reto2w eque pᷣdict ſibi adju- 
"1 dicari, &c. Vide Dyer, 218. Plir. 6. le Report. 
1 Alx. Co. Ent. 572. Et Þdict' T. die quod 
Cognitio dice KK. EK. averio2. pᷣdict᷑ ut 
ballivi pvice C. G ſupius fa ac materia, 
&c. minus &c. ad ipſos H. R. capcom ave- 
1 rio? pdict' ut balkij ddict' F. G. in pdicr 
1 loco in quo, xc. juſte cagnoſcenꝭ quod; iple 
Mi ad cogi) ilt modo ft fozma pᷣdict fact” neceſſe 
1 non, &c. nec, &c, Unde ꝓ defcid fufficien Cog · 
nitionis re in hac parte idem C. per 
judie & dampna, c Vide 8 Co. 38. n 
Alit. 


| Al Cognizance 
{1 pur Amerce- 
1 ment in Court 
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Alit. Co. Entr. 602. Demurrer upon 
to an Avowry and Cognizance for doing Da- 
mage in his Freehold. Vide 603. cum Cauſis. 
OO t Cogñ poſt oper de Fait. 
nt. 573. | | 
To a Cognizance by Bayliffs of a Corpotation 
for taking Cattle damage ſeſant, &c. 3 Lev. R. 
106. Et pdict F. die 4d Advocar Pdice N. 
A. & A. ſupius in barram plikac, &c. 
Et pᷣdict C. J. & N ex quo ipſi lufficietd 
materiam in Cognitione ſua pdice, &c. 
Note, This ſeems to be a miſtake Advocarꝰ in 
the Demurrer. This Cognizance was made by 
the Bayliffs of the Corporation, without ſhewing 
how they were Incorporated, and without ſhew- 
ing any Precept in Writing, and yet adjudged 


good. Demurrer by Proteſtando with Cauſes tothe 


Avowry and Barr over. Lev. Entr. 

See a Demurrer in Replevin to a former Reco- 
very in Treſpaſs Pleaded in Barr. 3 Lev. Rep. 
123. And Note, That this Replevin was brought 
for two Geldings, to which the Defendant Plead- 
ed, That the Plaintiff had before brought an 
Action of Treſpaſs quare clauſum fregit & duos 
rquos cepit & abduxi, &. and recovered 40 5s. 
Damages, and 14/7. Coſts, and avers, That the 
Spadones in this Declaration and equos in the for- 


mer Declaration were the ſame, and allo the ta- 


king thereof was the ſame: To which the Plain- 
tiff Demurred generally, and upon the Argument 


the Court adjudged, Firft, That the Averment 


was good enough, for that equos is a general 
Word for all nd. Horſe Beaſts. Secondly, Ic 
was argued that the Recovery in Treſpaſs ſhould 
be no barr in this Action, which is for the Cattle 
themſelves, the other only for the Damages of 
taking, &c. and not for the value ot tha Cattle, 
and {0 it ſcemed 1 —_ 
A 


Fi 


a Barr AlBatr. 


Pleading Sta- 


replied, That the 2 d. 


the 
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ſed that 40s. was the value of the two Horſes, 
— Judgment was given for the Plain- 
tiff. | 
See the Caſe of Lacon and Bernard, 1 Cro. 
Trover for 100 Sheep, the Defendant Pleaded 
another Judgment in Treſpaſs quare cepit & abduxit, 
&c. and 2 d. Damage. To which the Plaintiff 
were only given 


for the taking, and not for the value, and the Re- 


plication was adjudged good, and Judgment given 


for the Plaintiff; but here is no Averment for what 
in the firſt Action was given, nor 
does it appear for what the 40 2. were given, but 


only by ſuppoſal. Vide 3 Lev. 124. I25. 


Caſe. See before. 
ND Note, That upon an Action on the 
Caſe in Communi Banco, a promiſe | 


1 Junij. 1 W. & M. the Defendant Pleaded 
non aſſumpſit infra ſex Annos ante impetration? 
Bre vis Original. Whereupon the Plaintiit Demur- 
red, and in Trinity Term 2 W. & M. It was 

gued for the Plaintiff that this Plea, although it 
was the uſual way of Pleading before the Statute. 
I W. & M. | by which it is Enacted, That from 


enter of Limi= the Icth of December (which was the day King 


tations after 


»he Revolution 


Fame: Departed) until the x 2th of March,1688. 


of the Cover, (Which was the day King William th Third af- 


Mens. 


ſumed the Government) ſhall not be accounted 
any part of the time, within which, any perſon 
by Virtue of the Statute of Limitations might 
bring his Action, but that he ſhall have fo much 
allowance of time as is from the 1oth of Decem- 
ber to the 12th of March for bringing his Action 
which contained 92 Days. | Therefore he ought 
to have pleaded Now aſſumpſit infra ſex —_ 
| 92 


DU Iv = =, ww 
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not underſtand the true intention of the Indenture, 


& 92 jours; and fo it had been pleaded after this Al Barc. 
Starute. But the whole Court held the Plea to be 

good, and that they would nor alter the former 
way of Pleading ; but if the Caſe was ſuch, That 
although he had not promiſed within 6 Years, but 
had promiſed within 6 Years, and 92 days, it ſhould 
come in by the Replication. Vide 3. Lev. R. 283. 


Covenant. See before. 


ND fee 3 Lev. Rep. 169. Where the 
Plaintiff declared upon rhe Demiſe of a 
Mefluage, with the uſe of a Garden and Houſe of 
Office at the further end thereof, with a Covenant 
for Enjoyment, &c. And aſſigns a breach, That 
the Defendant had erected a Dwelling Houſe on 
part of the Garden,' by which the Plaintiff could 
not have the uſe of the ſaid Garden, ſecundum for- 
mam & effettum dimiſſionis predi@”, TheDefendanrt 
pleads that, non obſt ante edification' predict, the 
Plaintiff aſumGerdine predict b ere potuit ſecundum 
veram intemtionem Dimiſs' predict, Abſque hoc 
quod ædificaco preditt aliquo modo impedivit Quer 
in the uſe of the Garden ſecundum veram inten- 
tionem Indentur predict. 

The Plaintiff Demurred, and by the whole 
Court, the uſe of the Garden is the uſe of the 
whole Garden, and not the uſe only to paſs to the 
Houſe of Office, as the Defendant had pretended; 
and the Traverſc contained more than was al- 
ledged in the B-each, Sciltr, ſecundum veram in- 
tentionem Indentur', predict, and the Court could 


bur only by words in the lndenture, and therefore 
gave Judgment for the Plaintiff. 


Note, This is not exactly to the — becauſe | 
the Report ſeems to be miſprinted. 
3 Covent 
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Covenant upon an Indenture of Leaſe, and 
aſſigns breach in non-payment of Rent, accord- 
ing to the Covenant in the Indenture. The De- 
fendant pleads Nil debet. The Plaintiff Demur- 
red generally, and upon the firſt opening of the 
Cauſe adjudged by the whole Court, that Nil de- 
bt is no Plea in this Caſe upon the Indenture, 
and Judgment was given for the Plaintiff. 


In Debt. See before. 
Detinue. See before. 


Dower, 
| VideRaſt* Entr. 23 1. 


T pdief N. & J. dif qd pꝛedict plitum 
5d D. _— in bare dotis pdace plitac 
minus ſuffit in Lege ex iſtꝰ ad ipos N. 4 J. 
a Dote ipſius J. de tem pdice unde, &c. 
hend pcludend quodq; ipſi ad plitum ill mo- 
do ct koma pdice ſupius plitat neceſſe non 
habent nec p Legem terre tenene reſpondere, 
Et hoc parat᷑ ſunt verificare unde pzo dettũ 
ſuficiem reſpons in hat parte ijdem N. c 
J. pee judit᷑ & dotem ipſiugs J. de tenkis 
pdic? unde, 8c. eig adjudicari, &c. | 
Et Þdicf Y. ex quo ipſe ſufñciem̃ mate- 
riam in Lege ad pdig P. FY. de dote 
ipſiug J. de teũtis pᷣdict᷑ hend pᷣcludend ſu⸗ 
ius allegavit quam ipſe parat eſt veri⸗ 
care, quam quidem materiam pdiu N. 5 
J. non deditk nec ad eam aliqualie reſpon 
ed variſicatiom ill admittere oto reculant, 
Ur pꝛius pee judif ſi pzedice R. & 1 do- 
tem ipſius FJ. de rentis pzodic' cum — 
. ä TELLS + . oo tes un e, 


Sossen e 
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unde, &c. in hoc calu habere debeant, &c. 


Et Juſtic' 7 &c. 

t pdiee . dic* qu Þdict? plifum Þdicf Termor prays 
J. B. in retardaton exetutom Dotis ipfiug o be 2dmicred 
99. de meſuag þdice cum priſd Unde, Kc. ac en peace 
materia in codem plito content minus ſuk⸗ by Collufion to 
ficieng in Lege eriſt' Qdq; ip® od plifum ili , him. 
modo & fozma pdice plitat' nereſſe non Het Pcmandanc 
nec per Legem Terre tenet' reſpondere, Et Pas. 
hoc paraf eſt verificare, unde pee judicizm 
Execute Dotis ſue de meſitag dick tum 
ptim Unde, 8c. ſibi adjudicari, &c. 15 

Et pꝛedier 2 B. ex quo ipſe luſficiem Terme zog 
Materiam in Lege ad Þdice M. in retar- n Demwrter. 
dafofd erecufoid Dotis ejuldem M. ſupius 
allegavit quam ipſe parat eſt verificare, 
quam quidem materiam Þdice M. non de⸗ 
die nec ad eam aliqualie reſpons ſet verifi- 
taton ill admittere oĩo retuſat pet juditim̃ 
Et qd pᷣdict M. ab Erecukon Dotis ſue de 
Meluag p dict cum ptim̃ unde, &c. pcludar* 
(quouſq;. &c. ) Et quia Juſtit', &c. See Co. 

Entr. fo. 175. and Dyer fo, 263. 


Aliter to the Counter plea upon the Demand 
of view by the Tenant. 


The Plaintiff Demands tris meſuagia & quin- 
quegint aer terre, c. where itought to be a Third 


part. 
The Tenant Demands the view, the Demand- 
ant Counter-pleads him, vix. 


Et Þdict* S. dit 4d Þdict' A vifum de Counterplica, 
tentis pdict cum ptim Unde, &c. habere 
non debet quia dic? dd J. quondam Vir 
ddict S. obiic ſeit de fentis Þdict' cum 
pri Unde, &c. in dined ſuo ut de Feads, 
Et hot parat* eft verificare Unde pet judi- 
| | E 4 tium 
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tium & dotem ſuam de tentis pd cum ptin' 
ſibt adqudicari, _ 


Et Þdict' A . quon- 
dam Ls. pdicr' — non obiit Adel de — 


cerris ſeu tentis in P. pdicr” put — 
ſupius allegavit, dic quod pdict plitum 
ejuſdem S. fupiug in fozma p dict plitat ac 
materia in eodem content? minus ſuſicieñ̃ 
in Lege eriſtunt ad ipnd A. a viſu de tentis 
pdict? cum ptimʒ̃ Unde, &c. bend repellend 
— ip?) ad itum — modo X fozma 
ct” plitat” neceſſe non t nec p Legem 
terre tener” reſpondere, Et hoc parat eſt 


verific are Unde p20 defcid (ufficen pliti pꝛe⸗ 


diet S. in hat parte idem A per” jadicud 
Et viſum de tenkis pdict' cum ptin) Unde, 

&c. ſibi adjudicari, &c. And then ſhews for 
Cauſes, qd plitum ill male concludit, & caret 
fo2ma i in concluſione, ( &c. See after Cauſes of 
Demurrer. ) 


Et þdict' S. er quo ipſa ſafficien matiam 


in Lege ad Þdict' Andream a Vilu de tentis 


pdict” cum ptifi Unde, &c. hend* repellend' 
ſupius plitando allegavit quam ipſa parat 
eſt verificare, quam quidem Materiam pꝛe⸗ 
dict A. non dedie net ad eam aliqualit' re- 
ſpond let verificacoſi ilf admittere oĩo re⸗ 
cuſat ut pꝛius pet judiciũ & dotem ſuam de 
Tenkis pꝛedict cum ptiñ̃ ſibi adjuditari, 
Rc. 


Upon the Argument (Chief Juſtice Jones he- 
ing abſent,) two Juſtices held the Counterplea 
good, notwithſtanding the ſpecial Demurrer, and 
two Preſidents were cited where the Counterplea 
5 2s here, = Raſt. 239. & Vet. Inr, 

der Leping, ſaid V upon 

fer without ſtanding upon the Con- 


cluſion, 


Seren 


MEG OBS FTF 


IS 


D. 0H S2 


| y for a final 
And the two Juſtices ruled the Count 
amended; Levins contra, that it ought not 
amended, for it was a meer ignorance of tho 


SRS 


is Clerk to demand three intire me where | 
id? only to demand the third part, and ſuch | 
na ce is not amendable, by any former or 

m later Statute, it not being after Verdict. Vide 3. 

eſt Levinz. Rep. 168. 169. 8 Co. 159. 

2e- | 833 
id ö 
de, Error. 

for 

ret Error brought by the Attorney General ſor the 

of Queen, upon a Common Recovery ſuffered in 


Banco Regi, Vide Co. Entr. 243. 
Aſter the Queens Title ſet forth by an Attain- 
der, and Errors aſſigned, The Defendant 'alſo 
ſhewing how the Right to proſecute the Writ of 
Error deſcended to the Queen, ſets forth that the 
by Letters Patents reſtored the Heir to the 
Lands, and fo prays that the Queen may be ex- 
cluded from bringing the Writ of Error. i 


Et pꝛedia J. Y. Ar qui pꝛo ipfa DnÞd oemurrer by 
Rind m hac parte ſequit', dit qd plixum Attorney Ge- 
pdict . W. in fozma pzedict (upiug pli. * 
kat minus ſufficieñ in lege exiſtit ad ipſam 
DPnand nam a bzi ſuo de Erroze pᷣdictꝰ ha- 
bend pcludens Unde p7o defcid ſufficiefi re- 
ſpons in hat parte ut p2iug pet' judicium 


Et hd Judicium Þdict” revocet* adnullet & 
— 5 . 5 42 * *s penitus 
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penitus p nullo at. Et dia Du d 
Knd ad ola que ipla octone judicij ill amiſit 
reſfituar, ccc. 
Et Þdicr' 99. M. ex quo ipſe ſuffieieñ pli- 
tumt materiam in Lege in exofiafonem (ud 
erga dea Dnam̃ nam & in bare dzis de 
Erxor þdict* ſupius plitavir, que inſe parat 
eſt verificare, We = ifum & mate 
ria idem 352 Dnd ina non dedic* 
nec ꝓ eadem Dnd Knd ad illud aliqualit 


at pet jndicium, Et qu des Dn® And 
in hat parte pcludaf Et quod ipſe de pᷣmil- 
— Þ Cur hic 13 5 Lu Cur, &cc. 

gment vers le Roigne, Vide 3 Co. fo. 1. Mar- 
ques de Wincheſters Gale. See after Tit. Indict- 
ment and Information. 


Indictment. 


IR N. S. was preſented at the Seſſions by a 
Juſtice upon his own knowledge and view for 
not repairing the High-way between G. 
in Cam. S. and B. which he ought to 
reaſon of his tenure of Land, incroached 
cluded from the ſaid High- way, c. This Pre- 


| pair the faid High-way, and traverſes that he 


1 rare Unde pat judic f predict Do- 


ere velit, &c. 


re ſed verificafon ill admittere oio re- | 


to repair it by reaſon of his Tenure, &c. 21 | 


Z. 
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. S. in fozma pᷣdict᷑ ſupius plitae materi- Al Barr. 

ac in eodem content minus lufficiefd in 

Lege ex iſtunt ad ipid Dnurm Kegem a pꝛe⸗ 

ſentamentꝰ þdice hen) þcludend Unde p def- 

tũ ſufficietd reſpons deĩ N. S. in hat parte 

pet judicium̃, Et qd Deus N. H. de mii 

in dſentament” pᷣdice ſupius ſpecificae con- 

vincaf, &c. 
Et dict N. H. p Ate ſud pdiet Unde ae 

ex quo idem Coꝛon & Attozm det Domini | 

Regis ꝓ eo Domino Kege ad plitum ilt 

non reſpony nec illud aliqualit' dedie ſed ve- 

rificafoid ill admittere oĩo retuſavit quod 

quidem plitum materiamq in eod contene 

idem N. S. parat᷑ eſt verificare Unde per | 

judicium, Et qv ipſe de pmigs p Cue di⸗ f 


mittat' &c. 9 5 . 
ObjeRion to the Plea was, That | 


Hereupon the 
the Defendant had not anfwered the Encroach- 
ment which was the Principal matter. It was an- 
ſwered, That the Defendant being charged to re- 
pair ratione tenur a, that was the principal matter 
that ought to be traverſed, for if the Defendant 
had been chargeable by reaſon of the Emcroach- 
ment he ought not to be charged ratione tenur etc. 
but by reaſon of the encroachment only, and fo 
was the Opinion of the whole Court; and it w. s 
further ſaid, 4 Sn Joy incroach- 
ed upon the High-way, he was chargeable to re- 
repair it ſa long as the Incroachment continued, 
but not by reaſon af the tenure of the Land In- 
croached, for as ſoon as the Defendant lays the 
Incroachment open to the Way again, by which 
the lncroachment ceaſes, he ſhall be diſcharged for 
the future to repair the Way. But where a man 
is obliged to repair a high-way by reaſon of his 
tenure of Lands, although he lay them open to the 
Way, yet he is always obliged to repair the Way, 


whereſorc 


— 
© 
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| wherefore the Defendant here being charged r4- 


tione tenure, he was ill charged, for he t to 
have been charged ratione contrations : to 
this Preſentment in the manner that it is, the De- 
fendant did well to traverſe retione tenure, and 
could do no otherwiſe, wherefore it was adjudged 
for the Defendant. Vide 1 Roll. 390. Cro. Car. 
306. Sir Edward Duncomb's Caſe. 


Information. 


Nformation for ſelling Wines without Licence 
againſt the Statute of 7 E. 6. cap. 7. De- 

t pleads in Barr Letters Patents to Sir V. R. 

Cc. to grant Licenſes, and ſhews a Licence to ell 
by Retail, c&c. Et hoc, parat eſt verificare 
Unde pee judic, Et quoad pᷣmis ab hat 
Cue dimitttat”, &c. Henry Finch qui tam 
pz0 Dna) ind qui pꝛo pia ſequie De⸗ 


murs. 

. Et pᷣdict H. qui tam, c. die qu pꝛe⸗ 
dice plifum pdice G. S. fuping in bart 
Inkozmationis þdict modo & fozma pdicr 
plitak ac materia in eodem plito content 
minus lufficiew in Lege eriſtunt ad ipm̃ 
D. qui, &c. ab Anfozmatione ſua | 
vers pᷣfat᷑ G. dend pcludens Quodg ipſe ad 
plicum ilk modo & fozma Þdict? plitae ne- 
p Tegem terre tenet re- 
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Et diet G ex D. qui. al mate- Joinder. 
riam in Tege ad dend oy 
fozmaton ſua þdice vers fond « 
tludend ſupius allegavit by 190 ara 


eſt verificare 
H. non dedic net ad eam aliqualie r 
ſet verificatoid ill admittere oĩo reculat ut 
pꝛius pee judif, Et qd ipſe quoad ᷣmiſũ ab 
hac Cue dimitrar, &c. Et quia On. 


| And Judgment for the Plaintiff 
„upon an Intru- Cr. Zur. 379: 


Information in the Exc bequcr 
ſion into Woods and Copices. Defendants plead 
non Cul to part, and Iflue thereon, and the 
reſidue under a Grant by Letters Parents to the 
Marqueſs of Mincheſter, of the Mannor of E. R. 
with the Appurtenances, and of all other Lands Pa- 
{tures Woods and Hereditaments Antehac copnit? 

afitar accept vel reputat ut Membrum vel par- 
cel Manerij predict, &c. 

The Attorney General Demurrs. — — Demurrcr. 
Et pd Atto Dn© And ꝓ ead Dnd nd 
22 non cognolcendo _ 8 
J. c W. W. lupiug in bart ſua pli- 
2e vera p Heplicafone idem Attoxd 
Do find p20 ea Dna) Kind die qu pꝛe⸗ 

—_— = pꝛedict“ J. J. 4 I. — Aber 
unius plitae minus ſufficien 
— ad deo J. J. & W. W. de 5 — 
fione tranſgt᷑ ball erga eandem 
Aeginam exodand Unde ob inlufficiene 
ejuſdem pliei idem Attozm p dc@ Dnã Find 
pee judicium, Et qd ice J. J. & . WP. 
de Intruſione & tranlger þdic” erga eandem 
Dnamnd Kind convincanf, Et ei inde atis. 


+. 


quidem materiam 


4 


Et 


b 
pdice Artozfi Bus Ano ad 
e 
= ufficiew in Bone 13 


W. W. inde hey commanded to be inrolled for 
convincant' A perpetual Declaration of the truth in the pre. 
Fr * —.— and not to 1 for any Record. 

. . It thereby appears that Serjeant Gawdy, and Mr. 

- GI — and others of Conſe with the Defen- 
dants, were of opinion and urged, That altho' the 

Woods in truth were never parcel of the Mannor, 

Yer if they were reputed parcel, they paſſed by the 

expreſs Words of the Letters Patents. And that it 

was averred in the Plea quod adrwnc antes fuer? 
reputas? ut parcell Maner, &c. And that the mat- 

ter of the reputation was ifluable and triable by 

the Country; and compared it to the Cafe, where 

the Defendant in Faux Impriſonment Juftified by 

common Voice and Reputation, which was iſſua- 

ble and triable by the Coomry. And fo if a 
of Land be known by fuch a name, or 
rwo names ( by one or by the other) anda 
kerle time proves it to be fo. So upon Iſſue jained, 

r A4. S. de che Reputed Son of F. S. if he was 
for a little time fo Reputed and known, it is fuf- 
ficient, as in the Cafe of Gray, Reputed Son of 
the Lord Powis, Cc. and that therefore the 


Queens 


The Dedrine of Demarrers;* 
Queens Attorney ought to have joined Iſſue, whe- 
ther the Woods had been r 


eputed as parcel of the 
faid Mannor or not; and that the Queens At- 
torney having Demurred to the Plea, had acknow> 


ledged the Wood to be reputed us parcel of the 
Mannor, Cc. And fo upon the matter they paſſed 
by the ers Patents, and then the Defendants 
were not Guilty of the Intrufon. It was faid 
for the Queen by the Attorney, Sollicitor and o- 
thers, That the Words entebac re pt ut parcel 
Maner', &c. were fo uncertain that the King's in- 
tent could not be gathered from them ; within 
what time nor by what perſons they ſhould be ſo 
reputed, t. fo no Iſſue or Trial could be had, and 
therefore they were void words. The Court 
ſaid the Word entebec, might well be referred to 
the former poſſeſſion of the Crown, ſeeing no 
former time or poſſeſſion of a Common Perſon 
was annexed or mentioned, to which it might be 
referred, That the word repatat was more uncer- 
tain to be referred to; and if it was admitted to 
be iſſuable, it ought to be joined with more fuf- 
ficient words and matter than are contained in the 
Barr; and to paſs the Woods our of the 
which in Fact and Truth, were never parcel of the 
Mannor, and to make them repured of the Man- 
not and matter of Inheritance, could take no good 
foundation without annexing the time of 
ſcription out of memory, & c. And was not like 
the Cafes of Arreſting (ubpedted perſons, and other 
traaſitory and perſonal things, for as a little time 
makes their reputation, fo a litle time extinguiſhes 
their continuance; and the names of Land, whe- 
ther known by one name or the other, is of com- 
mon right, and may follow and be induced by 
the occupation. of one Farmer, and after by ano- 
cher, and fo known by one and the other in a lie- 


tle time, and is not repugnant to truth: But to 


make 
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ight in facto & jure, following with 
.Er not ini 
pleading annex time of Memory, &c. But in caſe 
of common Appurtenant; which does not com- 
nience a Common in right, but follows, and is 
to be induced by uſage and reputation, there ought 
to be in Pleading, a time of Preſcription, time 
out of memory; Fc. The fame Law and reaſon 
is of Rent out of Land, without a Writing of the 
Grant or Tenure; and here for that the Woods 
were never parcel of the Mannor, in facto cꝰ jw- | 
re, but it is the intent of the Defendants to bring 
them in as parcel, by reputation, and have not 
averred in their Plea, that the faid Woods at the 
time of the Grant, ( and at all times to the con- 
trary, whereof, &c.) were reputed parcel of the 
Mannor, &c. to make that matter. Iſſuable, the 
— held the Defendants Plea 8 6 and 
udgment was given againſt them. And er, 
the Court ſaid, That if the Defendants had fo 
pleaded, and notwithſtanding that in the caſe of 
2 common perſon, proofs of ſuch an Iſſue might 
be by vulgar and diffuſed Repute of the Coun- 
125 Se. Yet in the Caſe of the King in ſuch 


ves, ought to be by ſome matters of 
Record or 


Bay liffs and ſuch like Officers, and Miniſters al- 
ways entred and anſwered in their Rolls, &c. as 
parcel of the Mannor, otherwiſe they are not 


proofs of Repute in Caſe of the King, alchough 
k 


2 — 
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the pleading had been well to have put the Word 
reputat in Iſſue. | 


prout per quandam Inquiſitiozem, ( &c.) And 
that the Defendant nuper de P. in Com W. pre- 
dict was indebted to E. L. in 801. 
per quod dam ſer ipt um, (&c.) That the Defen- 
dant paid not the Money to the Felo de ſe in her 
life time. Wheteby an Action accrued to the 
King to demand and have the Money. The De- 
fendant pleads a Grant by Indenture from the King 
to Sir S. C. of the Court Leets of B. cum mem- 
bris in Com. W. predict necnon bona & catalla 
felonum & fugitivorum ibid. acciden provenien 
ſroe cant ingen, & c. for 31 Years; and avers that 
P. was a member of B. at the time of the Death 
of the Felo de ſe, and that during the Term in be- 
ing, and before the Information, the Executrix of 
Sir S. C. Demanded the Money of the Defendant, 


Err Fred . 


charged. &c. | 
The Attorney Demurrs upon the Plea, big. 


egig, in Cut ipfius Domini ſiegis coꝛam 
iplo ſtege qui pÞ eod Domino Liege in hac 
parte ſequie' pꝛo eodem Dna Hiege die qo 


J. B. 1 plikando allegat ab Infoz⸗ 
mat̃one ſua pdict' 6ſus ip J. S hend 
dcludi non debet quia die, qu pſitum pᷣdici 
pfae J. S. in fozma p dict ſuperius plita: 
mater iaq in eos content minus ſufficiem 
in Lege exiſt ad ipm̃ Dor Kegem ab An- 
fozmafone ſua ape bend pcludend Unde 
Þ delcũ ſufficiew reſpons ipſiug J. in hac 
parte pee judie, Er qo y- de —_— 


[ 


out patet 


and he paid ir to her, e. And ſo prays to be dif: 


dkus Dominus Her nunc per aliqua p pface- 
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Norte, The King's Coroner andAitorney, by In- 1 Saund. Rep. 
formation, ſhews, That E. L. became Felo de ſe 271. 


— Et T. F. Wit Cozoii & Attozid Domini r. 


——— — — — 
. ͤ 5 


| The Deftrint of Damarrers. 
Jnfozmatfoue pzedice ſupius lperificae con: 
vincat, &c. 

Et fadice A. S. p Ate ſuum þdice (unde 
ex quo _ Cozaint E Atto2fi dit Domini 
. Domina Riege ad plifum ik 
non relpand nec illud aliqualie dedie (eb 
— r ill ad mittere oro recuſac quod 

plitum materiamq in cod contene 
n 3, h parat eſt verificare) pet judi⸗ 
— 
nutrae, &c. 


qd iple de mils — 
e l 
the Court thereupon gave Judgment for the King 


miſs cauſe, but eſpecially upon the th d Ot» 
jection, which was that the Defendant had plend- 


ed a grant de bonis & catallis Falanũ, but he had 


no — de bonis & catalls b 
And the chief Juſtice ſaid, 
ts bona — de ſe, the Grarites 
ſhall not have the Debts: due to ſuch Pe- 
lons, Afterwards the Defendants Council would 
have moved to ſhew — — to maintain the 
Plea, bur the Court not it it, but 
gave Judgment abfoknely for 3, But Mr; 
Sapmrders was of © that th yu = 
was ill for. —  ——— chun A.. 
was fpund. e. prout per quan dan 
r whereas in — 
ug the matter af fact oughe ta be and 
bee an n before the Ca. 


uns felonk di ſa, 


wich a prraa pur. Cn or ir leaſt to have 


. 
and without; 


wich tie I 
the Inquiſition is the Frincipal p 
it no for ſetum aucruad to the 
2 The Inſdrumtiom: aps; the 


any other 
was ith» 
debted 


bat if the King 


corperis,, and fo: ſhew rhe | 
whole hol ue onthe and then to have concluittd} | 


= © eee. Por & (irs. co *$< a. 


27-24 —— "32.4 1 3-3-3 


| 7 Demir. 
debted the Fi 
to #5 3. 5 


tet per bit in Cur? protat, 
es 11 5 e oug t to have +4 
ped Se ly thar he i bound by his Obiiga- 


ET att and not by a rot po for if the 
will deny 


f thy Deb ought not to 
5 . Pr 2 er 
it 2 by th "x: ot no# eſt fattum, being 


; here he is not way 
— 205 198 D 1 52 Len 143. But - 


theſe Matters were not moved. 


kt Juriſd Iain. 


en 2175 blend th the failli&in; that the 
nd # Bid of a 12 which is wi 4 
in the County Palatine of Cbeſter, &c. Et 


F. veri areUbi & wands C prout Cur con: 
5 2 11 r ” Domini _ bie inde 
c 


7 i 75 FT. fe; Eo 


gs idem — e kästen Lege 
eriſtit ad ponend Cur - a jurildictioid te⸗ 


nendi plitum i u diet Unde ex quo 
idem A. in Ed 200 mute 520 — non re; 


jr 1. 2 Et qv Cur hic habeat 


7498 ter⸗ 


fnpiug allegat, quam ipſe parat eſt veri⸗ 


ficare, ſufficiens eſt in Lege ad ponend Cue 


hic a jurisdictone ulterius tenend plitum 
in Loquela þdict” quidem materiam 
eadem C. non dedie nec ad eam aliqualie 


F 2 reſpondit 


in $21. pour - Al Barr. 


4 vis <6 Demw rer. 


Et pdict A. ex quo þdict' materia p iptid joincer. 


— — — — 
E —— 


— — 


1 
| 
| 

4 
| 
1 
1 
$ 

x 
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reſpondit ſed verificafoi ill admittere oio 
reculat pee judicium ſ Cue hie inde ulte⸗ 
rius cognoſcere velit, xc. Et quia Juſtic 
hie ſe advilare volunt, &c. Vide Raft. Entr. 


419. | Th 
Alie Raft. Ent. 21. Defendant Pleads to 
the Juriſdiction, That he is a Serjeant to one of 
_ _ Ly Chancery, 3 U = intendit 

C ie cognicon in Placito verſus ipſum A. 
2 ; 9 SY 


Plaintiff Demurrs. ſſ. Et Þdict' B. ex quo 
ipe [ufficientem materiam ſupius vᷣſus pze- 
dic A. declaravit ad quam quidem mate- 
riam idem A. [ufficiene in Lege non re- 
ſponꝭ pet᷑ judicium & dampna ſua pdictꝰ ſibi 
ob dekem̃ reſponſſonig in hac parte adju⸗ 
Dicari, &c. 85 


Et pꝛedict A. ex quo ipſe ſuſtitiene ma. 
teriam ad pꝛecludend Cut hic ad aliquod 
plitum in hat parte ulterius tenen ſive 
inde Cognitionem aliqualie habend ſupins 
plikavit ut pzius pee judicium ſi Cut hit 
ulteriug in plito pdice cognoſcere velit, &c. 
Vide Hern. 317. 636. 


In Parco Fracta. 
A Common form, ſee Co. Entr. 408. 


bs 


1 


Unde pꝛo delcũ ſufficiem Keſponſionig in 


aliqualre dedie idem 
bes t 
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In Prohibition. See before. 
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T ddice w. 5. die qu ipſe per aliqua Demorrer 


ver ddice J. M. ſupius plitando al- —— » Cen. 


legata idem J. bꝛe Domine Regine de Con- 
ſultat᷑one mit here debet quia die qu plitum 
Þdice p ip J. modo & fozma pᷣdict᷑ ſupius 
plikfando plitae materia in eodem con- 
rene minus ſufticien in Lege eriſf' ad dꝛe 
dee Dnd Regine de Conſultafone impe- 
trand ad quod idem ID. neteſſe non habet 
net p Legem terre tenet᷑ aliquo modo reſpony 


hat parte idem . H. per judicium, Et 


dampna ſua þdice octone þdicr' ſibi adjudi- 


cart, &e. | 


ipm̃ J. modo & fozma pᷣdict᷑ fupius plicando 
— materia in eodem content bow 
ufftcieid in Lege exiſt ad pdict bzeve 
Domine Rege de Conſultatone imperrand 


quod quidem plicum materiamq in eodem 


tontent' idem J. parat eſt verificare & pÞ- 
bare put Cur, &c. Et quia Þdice W. S. 
ad plitum il? non rcſpons net illud hutuſq 
C ut pzius per ju⸗ 
dee Kegine de Con⸗ 
ſultafone fibt tontedi, c. Et quia Cut, &c. 
Vide Raft. Entr. 490. | 
Vide Cu Entr: 456. common form to a Plea 
— OE De BELA 


4, * — A 8, 
09> AU IB > 5 Fide 


Et dice J. . die qu plitum ddin” p Joiner, 
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Ali“ againſt a 
— 5 ſultation, viz. 
24. Et. die qu 


proteſtendo by 


Nui tam, 


who ve — 


The Noctrine of Nemurrers. 
Vide Co. Entr. 467. Demurrer againſt a Con- 
Et Pdice H. B. qui _ 


aliqua Pallegae 
mine Regin de Conf! Nast . hat 45 


derned in Cos tunte di non debet Quia pꝛoteſtando qu Ar- 


bd A Mk in Part dic” ſuping 
Zern exhivie Tuee p P. p cjus ezus 
14 NVS 275 n f Fad 00 2 
Articles againſt 5 janitar cozam pat Comm 
the now De- s 1 ag Wet a T r | craſen "$4 
fendane, rticu . 
Treg in eadem Eur gg nt 
dere cauſa Fuga 8 M 
Ul IT . luging pli 
. qui =o 
| tum adi J. P. — 
plikat a 4 M 
mitius uff 
Domine ei in RE M5 


ſsinder. 


5 


nend =_ — ad — 7 ilk modo 


IE wi ( 
12 1 ar”. 
Wt 

teriam in Lege 
bzi 2 


Jug 
bend plitar 5 pine 


92 
99 9 5 
jlidjear 
Et ddick'F. 


5 
* 


— 
* 


alleg 

Pod oft yerifigare quam 
BD. qui tam, &c. 1 i 5 

eam aliqualit* reſpond* ſet verificafon 


admittere oĩo retuſat ut p2ziug per juditiũ̃ 


E dꝛe die Doming Regin de — 


<p> GPDSESCPpPTHMA asses. 


The Deddrine of Demarrers. 7i 
1 tontedt, &c. Et quia Au- Al Nr 


3 


4A Quo Warrento againſt the Inhabitants of the 
Town of Denbigh, for uſurping of Liberties. 
Defendants. Plead in Bar by vertue of the 
Letrers Patents. of King Edward VI. and 
Confirmation. thereof by the Queens. Kerrers 
Parents, Oe. And traverſe the Uſtirpariorr. 


Ftarney General Domurs. ff. Ep pb ocmurrer, 

12 Ar quit p bed Dn@ find in 
hac parte ſequit' p ipla Pnd find die qd 
plitum Þdic” p pᷣſat Inhbitam Dille & Bur- 
gi de D. in ſ ma pᷣdiat ſpins plitat wi- 
uns luft iciem in ri ad ina Dnam̃ 
Aeginam̃ ab tua pd peludend” 
Unde Þ defco) ſufficiew AKeſpons in hac 
parte pet judicium, Et qd* tam ipſi H. X. 


SY! C. qui al Yahicafd Ditie de D. e 
A 


dn bund convincant', le. 
die” JabitoS Dill & Burgh de D. bu 


Ex. qua w: lnfflicied plituny ꝙ mot᷑iam in | 
Lege in exofiaton ſuam erga dead Dnam̃ 
fegiid-ſh ping ita be quo-ip# par at ſunt 
verificare; quod quidem plirmy & materi- 
am idem P. pdca'Dn@ Megine-non de- 
dic net p eadem Pnd Aegina ad iff aliqua- 
lit reſpond” ſed bovificator il avmitrere oĩo 
rezular pet judieiuny er qd ip de pmil- 
ſis p — dimitrant', 1 Avis quia 
leg: Liber tie ſertont ſriſe em ſeg mains. 
Vide Cor Ents; fo. 53 %ũ . 


r 4 Alt · 
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Alt Co. Entr. 552. ff. Et dic E. C. 
Ar Atton Domine Regine Genal qui ↄ 
eadem Du Regina in hat parte ſequit p 
eadem Dna) — dit qd des Dnã ſiegina 

jam Def. 1 plĩ⸗ 
tando allegat' ub AJnfozmatone ua Þdicr” 
ver ipm̃ T. hahend? pzecludi non debet, 
Quia p eadem Domina Aegina ꝓteſtando 
non cognoſcendo aliqua p pdia' T. C. jam 
Dek. ſuperiug allegat toze vera p plico p 
eadem Ona 2 dit᷑ qd plĩtum pd? ipſiug 
T. C. jam odo E fozma Þdic” ſupe⸗ 


rius plitat ac materia in eod content” 


LAs ler 


minus ſufficied in Lege exiſt' ( 8c. as laſt 


before ) And Defendant” Joins as befare ) 


9 Here we will aha notice of ſome Things, 


relating to the late Quo Warrento 2 a 
againſt the famaus City of Londen. 
folly RON * 


Quo Warranto In the Quo JV arranto br 2 the City of 
againſt the i- London, for Uſing, — Ulurping 
2y of Ln. the Liberties and Priviledg following, with- 


out any lawful Wares or Reg G. via. 


1. To be of themſelves 4 my | 
and Politick, by the name of the Mayor 
ans Commonalty, 'and Citizens of the 

ty of London. 

2. Tz have Sheriffs Civis? & Com London 
con Midleſex, and to Name, Elect, 

Make and Conſtitute tem. 

J- That the Mayor and Aldermen: of the 
ſaid City ſhoyld be Juſtices of the Peace, 
and hold ions of the Peace, . 


Et 
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Et moda ſtilt die Tune pꝛox poſt Craſt Placwo. 
-aſcen# Dnd iſto eodem Termfo cozam Dna 
Kege apud Weſind very pdid Q9ajoz & Coi- 
tas & Cives Civie T. p. B. Attozid ſud 
Et hito auditu Antozmat᷑on Þdict' querune 
le coloze ejuſdem Inkozmationis gravie 
foze verae & inquietat & hoc minus juſte 
Auia pteſtando qd Ankozmatio pᷣdia“ ma- 
reriaq in eadem contene minus ſufficie 
in Lege exiſtunt ad quam quidem Jnkoz- 
matiold ip neceſſe non hent nec p Tegem 
terre tenent aliquo modo reſpondere Pzo 
plito tamen quoad libertat p2ivilegia & 
F2anches ſequetd, viz. ( &c. ) and fo plead over 
and Preſcribe for their Liberties,Cuſtoms and Pri- 
viledges, and ſet forth Magna Charts, and ſeve- 
ral other Charters of Confirmation. 
s, The Attorney General Impar's to Craft Trin; Reh. 


a- and then as jo their * a body Politick and 
N Corporate, he tender 2 that they were not, 


time out of mind a body Corporate, &c. and they 
join the Iſſue, and then he goes over, and by 
of Proteſtando'that they were not time out of mind, 
ng a body Corporate, Cr. pro placizo. That they 
he aſſuming to be a body Politick and Corporate, 
. did make By-Laws, to exact Money of the Kings 
- Subjects coming to Markets with Victuals, &c, 
ſor their own private gain, &c. And that they 
Aſſembled, and unlawfully drew up a Petition to 
cenſure the King about the Prorogation of his 
Parliament, and ordered, That it ſhould be ex- 
hibited to the King, and did alſo Maliciouſly and 
Seditiouſly order the fame to be Printed, and the 
ſame was Printed, to the intent to induce an o- 
pinion, That the King by Proroging the Parlia- 
ment had obſtructed the publick Juſtice, &c. by 
which they forfeited their Priviledge, Liberty and 
0 Franchiſe, and afterwards did Uſurp the fam: 
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The Doctrine of Demurrers. 

dicit', That by Statute 22. Car. 2. It was En- 
acted, that places for Markets ſhould be ſet out, 
and 2 d. per Chaldron upon Coals, for the Charge 
of that, and many other things given; and that 
they ſo received great Sums, and yet took the Mo- 
n2y by the Ordinance for their own private gain, 
and traverſeth their Preſcription for Tolls and 
Rates, which they ſay were by the Ordinance 
reduced to a certainty prout, Oc. 

And to their Plea, as to the reſidue of his 
matter aſſigned for Forfeiture, protefando That 
the faid Prorogation of the Parliament was for 
urgent Cauſes concerning the good of the King- 
dom, and thereby the proſecution of publick ; 
ſtice not Interrupted ; and then Demurrs to the 
Plea, pleaded as to the Petition. And the May- 
or, &c, join in Demurrer. And afterwards 
The Mayor, Cc. by Rebutter, preſcribe as 
before, for reaſonable Tolls, (&c.) of Perſons 
coming to their Markets, with Victuals (&.) for 
Stalls, Standings and other Accommodations, and 
tender an Iflue thereupon; to which Mr. Attor- 
ney Demurrs. | 

Then the Mayor Imparls to Of ab? Hill. and 
Mr. Attoney alſo Imparls to that time, to ſpeak 
to their Plea of having Sheriffs and Juſtices, and 
the former Demurrer Joined, is continued to that 
Day, Ad quem diem The Mayor, &c. joins in 
the laſt Demurrer, and Mr. Attorney enters a 
Nolle proſequi as to the Iflue joined, and for 
that Eant fine die ſal uo Fure Domini Regis ſi 
4 , 28 hen L. 3 are continued to 

rinity Term, then Judgment was given a- 
gainſt che City. 
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The Attorney Generald Demurrers to the Citfes 


Rejoinder. 


at Civium Civie London Þdict' ſupius 
rejungendo plitat quoad reſi) pdict* Plitt 
Pdice Attozid Gena in aſſign fozigfacue 
ut p:efae ſuperius replicando plitae idem 
Attozm did Domini Kegis nunt Gefiak 
pzoteftando qu (&c.) po plito tamem idem 
Attozi General, p codem Domino Rege 
nunc die qu plicum pat Majozis & Coitat᷑ 
ac Civium Civit' . pdict ſupius rcjun- 
gendo in ea parte plitar materiaq in 
eodem contene minus lufficiefi in Lege ex- 
iſtunt ad ipo# Majozem c Cottae ac Cives 
Civirae pdicr ad clamand Ttbtae pzitileg 
EFranche# þdicr' foze de ſeipſis cozpug coz⸗ 
pozat & politicum in re fco c noie p noerd 
Majozis & Commuid ac Civium Civie . 
pdict ac p idem noen plifare 8 implitari 
reſpondere 4 reſponderi ſibi allocand ſeu 
adjudicand manutenend on iple idem 
Atto General ad plitum ilk modo & fo2- 
ma pdice plitae ꝓ eodem Dnõ Rege nunc 
neteſſe non habet nec per Tcgem rerre te⸗ 
net aliquo modo reſpondere, Et hoc idem 
Attozfi der Ont Kegis nunc General ꝙ co⸗ 
dem Dnõ Kege nunc parat eſt ver ificate, 
Unde ꝓ dekftũ ſufficiew Pliti ipo2- Major 
Com. ac Civird Civie Þdice in hac parte 
idem Attozm dic Pni Regis nunc Gen. p 
eadem Dnõ Kiege nunc ut pꝛzius pet judi- 
cium, Et qd þdice Maj. & Coitas ac Civeg 
Civie, IL. pdice de þmiſſig convincant, Er 


T quoad plitum pat MWajozis e Coifae pn Demmer. 
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de Libertae nr E Franches ili abju- 
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To this Reb#rey the Attorney General Bethurs. 


Et p H. S. ah Att. dei Domini Aegis 24. Demurer. | 
i has parte eln die Fer Kat an 
in hat parte ſequ a- 
jof & Coieds ac Cimam Tivic' T. ire ſu⸗ 

repellandoplitct' matetiamm tn eddem 
tentent neims [ificief in Rege criſtunt 
ines Majer & Sitar ae Ede Civit 
dice an clanandd (Se. 24 befors to) nereſſe 
non 
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The Doctrine of Demurrers. 


Then the Corporation pray Imparlance till 
O#ab. Hill. And fr Ani General as 
to ſome of the Liberties and Privilegesclaimed 
by the Corporation, alſo prays leave to im- 
parle uſqq Orctab [ci Þillf, Et ei conce- 
dit &c. Jdem dies dat eſt pfat' Major 
t Cotitar ac Civibug Civir I. þdice,&c. 
Et quoad materiam in Lege unde tam 
Þdice Attozũ dct Domini Kegis nunc 
Gen. quam Þdict” Maj. & Coitat ac 


Cives Civit* pᷣdict poſuet ſe in Ju- 


die Cut di Domini Regis, nunc hic 
de Judie ſuo de & ſup pᷣmis red 
nondum advilae dies inde dar eſt tam 
plac K. S. Mil. Att. dei Domini ſie⸗ 
gig nunc Gen. qui p eos Domino fe- 
ge in hac parte ſequit᷑ quam þdice Maj. 
_ E Coikae ac Civibus Civie L. cozam 

Dnö Kege in Þdice Ocab ſti Hill. 

ubicung, &c. de Judicto ſuo inde au⸗ 


diend Eo qd Cur Domini Kegis hic 


nondid, &c. ; . 


Ad quam quidem Octab \ci Hill cozami 
Dnũ Kege apud Weſtid ved tam pfae K. 
S. Mil qui ſequit, &c. quam pᷣdict Maj. & 
Coitas at Cive# Civie L. pdietꝰ p Attozii 
ſurd þdice, Et dice Maj t Coikag ac Cives 
Civie X. Þdice ex quo ipſi ſufficiem mate- 
riam in Lege in plito ſuo pdict' ſupius re- 
pellando plitat ad ipo# Maj. & Coitat at 
Cibes Civir* L. ad clamand librae p2ivileg 
E Franches foze de ſeip# und coꝛpus co2po- 
rae Epoliticry (8c. as before) ut pʒius pet 
Judic, Et qu ipſi qusad pᷣmis ili ab hae 
Cue dimittane, &c. EET | 


Then 
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Then the Attorney General, quoad Erie 
int pdier Dominum Regem c pꝛetat Noelle proſeq:; 


Maj. & Cottat ac Cives Civit L. pdice zs to che fue. | 


per Pam triand fuperins june? Et 
quoad libtak pꝛivileg 4 Franches Þdice 
per ipſos ſupius clamat?, viz. ipos ha- 
bere vie Civit & Com Civir T. & vie 
Com Mid (&c.) ſupins plitae die 
gy ipſe ꝓ eodem Dnõ Hege in ea parte 
ultius pꝛoſequi non vult ert is pfat' 
Maj. F Coitat' ac Cives Civit I. 


* 


Ideo Cons qd pfat Maj. c Coitag at 
Cives Civir' L. pdice quoad Exit' int? pꝛe⸗ ones 
din” Dominum liegem & pkat' Maj. 4 Coi⸗ 
tat ac Cives Civit L. pdice p Pziand 
triand ſupius june Et qudad Tibtat P2i- 
vileg & Franches pdict* p ipos ſupius cla⸗ 
mat? videlt” ipos habere vie Civitꝰ æx Com 
Civit' X. 4 vie Cond Mids + nominare : 
eligere (&c.) ſupius plitat' eant inde ſine die 


ſalvo Jure Domini Hiegits fi ar, &c. Et Demurrecs cos 


quoad dic ſepa? materiag in Lege unde tinvc9. 
tam pdict' Attozi det Domini Kegis nunc 
Geũal quam pdict Maj. c Coĩtas ac Cives 
Civit pᷣdiet poſuee ſe in Judic Cut, Quia 
Cue deĩ Domini Regis nunc hic de judicio 
ſuo de & ſuper pᷣmis reddend nondum ad- 
viſat' dies inde dat' eſt (&c. a die Palche 
in quindecim dies) Ad quam quidem quin- 
deſi Pal. coꝛam Domino ſſege apud Wellm 
ved tam pdiet . S. Mik Attozũ dei Do- 
mini Negis nunc Gerd qui pꝛo eod Dom̃ 
fiege in hac parte (equit? quam pᷣkat' Maj. 
t Coĩtas at Civeg wow: L. pdict” 8 
uum 
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ſuum Þdicr' fed quia Cue ( &c. dies inde 
ulterio2 dat” eſt (&c.) in Craſtim̃ ſce Trifd ) 
Ad quod quidem Craſtiũ fc@ Trifi cozam 
Domino Kiege apud Weſtad veid tam pfar? 
A. S. Mil (&c.) quam pdict' Maj. & Coi- 
tag ac Cives Civit? L. þdice per Attoꝛũ 
ſuũ þdice, Et idem Att. der Domini Kegis 
ꝓ eon Dnd Hege pet? judic verſus pdict 
Maj. & Coitat ac Cives L. Þdice in p2e- 
mils reddeny qv din Libtac? Pꝛivilegia g 
FrancheF foze de leipis uñ coꝛpus coꝛpoꝛat 


implitart reſpondere 


E relponderi per ipos luperius clamat ca- 
piant? in manus Domini Regis nunc ſup 
quo (&c. See after for the Judgment at the end.) 


Note, In this Book of the Pleadings and Argu- 


ment of this Quo Warranto, Pag. 1c: There 
is a Memorandum ſet down to this effect. 
Memorandum, That when the Demurrer in 
this Cafe was joined (vix.) Mic baelmaſs Term, 
34 Car. 2. Mr. Serjeant Pemberton was Chief 
Juſtice of the Kings-Bench ; but before Hil- 
lary Term, that it came to be Argued, he was 
removed and made Chief Juſlice of the Com- 
men Bench; and Sir Edmond Saunders, who 
had been Counſel for the King, in r 
and Adviling the Pleadings, was made Chie 
Joſtice of the Kings Bench. 


Mr. Finch, the Kings Sollicitor in Hillary 


Term, made a learned Argument for the King a- 
GeorgeTreby's gainſt the City; and alſo the fame Term vir 
George Treby, the Cities Recorder, in his Argu 
ment for the City, learnedly argued and * 
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The Doctrine of Demurrers. 
That a Corporation could not be forfeited, for 
that according to Cokes 1ff. Inſt. fo. 202. 250. 
It is a body to take in Succeſſion, framed as to 
that Capacity by the Policy of Man, and called 
a Corporation, becauſe the perſons are made in- 
to a body, and fo are of Capacity to Take and 
Grant, ec. 

Thar it is a meer Perſonality and Capacity, 

and according to Bro. Abridg. tit ation, 
_ it was an inviſible Perſon and Capacity 
only. 
That it is not properly a Franchiſe, and that 
there is but one Caſe in the World wherein 2 
Corporation is called a Franchiſe, vis. in Cokes 
Entries tit Quo Warranto, placito primo, and 
therefore Mr. Noy, in his Argument of Fulcher 
and Heywoods Caſe, in. Mr. Juſtice Fones Reports 
ſays, "Tis a Franchiſe, for it was called fo in ſuch 
a Plea. 

That it is not in its own nature forfeitable, 
and that a Mayor and Commonalty or body Cor- 
porate, can never die. 1ſt. Inſ#. fo. 9. 3. Coke 60. 
2- Bul. 133. 21 Ed. 4. fo. 13. and according to 
Grotius de jure Belli & pacis Li. 2. cap. 9. Ci- 
ties are immortal, and a City does not therefore 
ceaſe to be a City, though all the Citizens of it 
ſhould die. 

That the Diſſolving of a Corporation by a 
Judgment in Law, as here ſought, was not ima- 
gined till now; and that this is a Caſe prime 
impreſſ,onis. 


But that it may be Diſſolved by the Death of 


all the Subjects, in which it did ſubſiſt, or by 


violence, according to Rolls Abridgment part r. 
fo. 5 14. tit Corporation; allo of it conſiſts of fo 
many Confratres, and ſo many Siſters, and all the 
Siſters die, the Corporation is Diſſolved, for 
both the Brothers and Siſters are integral part 
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Page 10. 


Page 11. 


The Doctrine of Demurrers. 


fv Corporation, and it cannot ſubſiſt by 
halfs. 

That a Corporation in a Town is more pro- 
tected in Law than others are. 2 

That although the King can create grant 
a Corporation, yet ＋ * Diſſolve a Corpo- 
ration. | 

Nor can a ſettled Corporation, by their own 
Act diſſolve themſelves, by Surrender, as ſin the 
Caſe of Dean and Chapter of Norwich, 3 Co. 73. 
2 And. 120. Jones 166. Palm. 491. 501. 

That by the Words ſurrendred and forfeited, 
when the Monaſteries were Surrendred in King H.. 
time, and mentioned in ſeveral Acts, as 27 H. 8. 
30 H. 8. cap. 13. That Surrender was only a 
Grant of the Lands, and nothing elſe, Plow. Com. 
194. That the word Corporation is not named 
in the Surrender, and the word Forfeited may be 
applied to Leets, Liberties and Franchiſes which 
are named arſd capable of being Forfeited, but 
does not allow it to be Law, that thoſe Clergy 
men by their own Act could Forfeit ſo much as 
the Lands of their Corporation, &c. 

That 23 H. 8. cap. 24. declares that the Cor · 
poration of St. Jobn at Feruſalem ſhall be Dif- 
ſolved, and that the King ſhall have their Lands; 
and that they have deſerted their Houſes, and be- 
ing turned out of their Poſſeſſions fancied them- 
ſelves to be Dillolved, in Dyer 273. in the Dean 
of Wells Caſe, the Surrender is, Diaconetus Eccle- 
fie Cathedralis de Wells, and yet there ſaid not 
to be good without an Act of Parliament. 

That Dyer 282. of a Surrender by the Dean 
and Chapter of St. Patrick in Dublin, ſeems a- 
gainſt the Point, but the Caſe is miſtaken, and 
the Lord Coke ſays, 1 Leon. 234. that it was by 
Act of Parliament, or elſe it had not been good. 
4 Iuſt. 228. Davis Rep, fo. 1. 


Object ia 


The Doctrine of Demurrers. 
Objection, That a Corporation may be ſeized, 
and therefore it may be For feited. Anſw. In 2 E.3. 
28, 29. the Rule is, In ſome Caſes a Franchiſe 
ought to be taken into the King's Hands, and in 
ſome Caſes it ought to be ſeized till a Fine is made 
to the King, and in ſome Caſes it ought to be 
forejudged, &. That this was never intended to 
ſuſpend or deſtroy the Corporation; for the Cor- 
poration went on as it did before, and was as lia- 
ble to be Sued as before: That the ſeizure of the 
Liberties was not a ſeizure of the Corporation; 
becauſe a tion is not a Liberty ; ir cannot 
be ſeized, for the King cannot exerciſe the Libery 
of a Corporation, as for himſelf ro be the Mayor, 
Commonalty and Citizens of the City of London; 
and that the King can Seize nothing, but what 
he can have and uſe when he has ſeized ir. In the 
Caſe in Telverton Rex werſus Staverton, Lord of 
a Mannor, for keeping a Court Leer, &. It was 

the Quo Warranto will lie, but Judgment 
muſt be that he be ouſted of his Liberty, and not 
that it ſhall be Seized, being a meer perſonalty 
and cannot be ſeized. And as according to Lanes 
Rep. 58. & Rolls 1. Abr 195. A Denizen by 
Letters Patents cannot be Undenixend, but ſhall 
forfeit the Penalties appointed by the Law; fo 
neither can a Corporation be diſcorporated, but 
yet a tion if they do offend the Laws, 
ſhall forfeit and undergo the Penalties appointed 
by the Law. 
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The Doctrine of Demurrers. 


Next as to the Quo Warranto it ſelf. 


” 


Page 15. "= the Quo Warranto is not well brought, 


and there can be no Judgment upon it, ad- 
mitting that a Corporation is forfeirable, and that 
the Particulars aſſigned are Cauſes of a Forfei- 
ture. 

It is brought againſt the Mayor, Commonalty 
and Citizens, as a Corporation, and then charges 
that they uſurped the Liberty of being a Co 
ration, under ſuch a name, for a Month 


© he Information brought; and that this is impoſh- 


ble and repugnant. Palmer 1. A Quo Warrams 
brought againſt Cuſack and other Aldermen ot 
Dublin, they are forejudged as to certain Liberties, 
and thar the Libertics ſhould be Seized, and they 
ouſted, but as to their being a Corporation, Cur 
adviſare wult. Again it is agreed that if a Quo 
Marranto be brought for uſurping or to diſſolve 
the being of a Corporation, it ought to be brought 
againſt particular Perſons, and they ſhall be ouſted, 
for the Writ ſuppoſes that they are not a Corpo- 
ration, and tis to fallify the ſuppoſal of the Writ, 
to name them as a Corporation; Here the Writ 
ſuppoſes that they are a Corporation, or elle they 
could not be Defendants, and then it comes and 
aſſigns, thar they are no Corporation, nor ever 
were, or if they had been they had forfeited it, 
and fo all the Foundation that this Writ ſtands up- 
on is deſtroyed. But if the Writ be for Liberties 
claimed by a Corporation, then it muſt be brought 
againſt them as a Corporation, 2 Rolls. 113.115 
Lord Hales Common place Book in” Lincolns- Inn 
Library, fe. 168. 


Th 


The Doctrine of Demurrers. 


The ſingle Preſident in Cokes Entr. 527. is Pag.25.alis 17 


brought againſt particular Perſons, uſurping to be 
a Corporation, and not = the Burgeſſes of 
theſe 


Helmſley generally, and theſe perſons come in 
and 22 their being ſuch a — and 
the other Liberties, and the Judgment is, that of 
thoſe Liberties, thoſe particular perſons ſhould be 
ouſted, and ſhould not intermeddle with them. 
But no Precedent is to be found brought againſt a 
Corporation for being a tion, upon pre- 
rence that they might be made none by a Forfei- 
ture; and no Prerogative of the King ſhall extend 
to excuſe this ; but this Action ſhall abate, if ic 
be not right brought, as well as the Subjects, and 


fo is Plowd. Com. fo. 85. See Palmer 80. $1. Trix. 


17 Car. 2. Rex werſus Bradwell & al for 
uſurping to be a Corporation, and not againſt the 
body Corporate. 

The Information is not quite ſo bad, but the 
Replication is worſe; firſt liſue is taken, Never 
any Corporation at all. Next if ever you were, you 
have ceaſed fo to be, and forfeited ſeveral Years 
2go. 

Note, The Words are a tempore cuj us contra? 
memoria hominum non exiſtit non ſuer corpus, &c. 
modo & for ma prout, &c. | 

The Q Warranto againſt the Bermudas Com- 
pany, was againſt a Corporation, and aguinir 
particular Perſons by name both : The Corpora- 
tion never appeared, for they ſaid, tis not Sen'e 
for us to appear, for it being a queſtion by wha: 
Warrant we area Corporation, It is not we ſup- 
poling us a Corporation, that do Uſurp, but the 
particular perſons that do Uſurp, if it be at all 
Uſurped. Now it it had been a regular Suit, no 
doubt but there would have been Judgment a- 
gainſt the Corporation, which there was not, and 
certainly the Replication of Forfeitures was not 

G 4 good 
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Page 1. 


| good againſt the Corporation but againſt the par- 


The Poctrine of Demurrers. 


ricular perſons only. If Mr. Attorney will have 
any thing to be anſwered by us, he muſt main- 
rain us to be a Corporation capable of anſwering ; 
and fo I have reaſon to expect that againſt his 
own Replication, he will be pleaſed to ſupport 
the being of our Corporation, and ſo diſmiſs us 
hence. | | „ 
Next he proceeds to Anſwer the two Forfei- 
tures charged in the Replication, 1. By reaſon of 
the abuſe of the Market. 2. By reaſon of the 
Petition, which he endeavours to make out to be 
both Juſtifiable, Reaſonable and Lawful, and well 
Pleaded, and that the Corporation cannot be For- 
feited, Cc. 4s ES 


In Eaſter Term, 35 Car. 2. 1683. 


Sir Robert Sawyer Attorney General made a 
learned Argument, to ſhew that the Que Mar- 
7anto, was not brought to deſtroy, but to reform 
and amend the Goverment of the City, by prun- 
ing off thoſe Exceſſes and Exorbitances of Power, 
which (as he ſaid ) ſome Men ( contrary to their 
Duty and the known Laws of the Land) had 
a ſſumed to themſelves under colour of their cor- 
porate Capacity, to the reviling of their Prince, 
the oppreſſion of their Fellow Subjects, and to 
w infinite diſquiet of their Fellow Citizens, 

1 5 ; 

And Page 39, he comes to the main point of 
the Caſe (as he calls it) wiz. 


Whether by any thing diſcloſed upon the Plead- 
ings, there appeared a ſufficient Title to the 
ng, for the Court to give Judgment of Seizure 
of the Franchiſe of the City of London. 


= Sh © 1 


.* * * 7 * 


oo | 


The Doctrine of Demurrers. 


And having Enumerated the fame and cited 


many Authorities to back and ſtrengthen his Ar- 


gument, he concludes, pag. 55. That he had at 


large proved that the Corporation of Londen is a 
great Franchiſe and Liberty. -4 

That he had proved that point of Forfeiture 
and their Demeanors towards the Crown, and 
that they ſtood in the ſame Level with other Ci- 
8 ** Burroughs which were Forfeited and 

; 

That he had preſented to the Court two Su- 
perlative Offences, Cc. EY 
That nothing remained for effecting their Cure, 
but the Judgment of the Court for Seizure of the 
Franchiſe ol London into the Kings hands, which 
he demanded for the King. _ 


Upon another Day Mr. Pollexfen made a fur- 
ther learned Argument for the City. 


Firſt as to the Information it ſelf, in which he 
allo endeavous to _ that it ought to have 
been brought againſt particular perſons, and that 
therefore it was inſufficient, and that no Judg- 
ment could be given upon it, ſuppoling the De- 
fendanis had Demurred or Pleaded nothing to it. 
For if Judgment be for the King upon it, it muſt 
firſt damn the Corporation quod penitus extingua- 
tur & Excludatur from being a Corporation for 
the future, for being wrongfully Uſurped, ir can- 
not be continued. 2. A Fine to the King for 
Uſurping it for the time paſt. 

| He agrees to ſeveral Precedents in the Crown 
Office of Quo Warrantos brought againſt Corpo- 
rations in ſuch manner as this is brought, for 
Uſurping to be a Corporation, and to claim divers 
other Liberties, and Enumerares ſeveral, but no- 
thing done, only a Claim or Plea put in, — 

% ˖ | 
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that confeſſed or Non prof. or not on to 
Judgment, and ſays, they made for him, for that they 
all being for claiming other Liberties, as well as 
to be a Corporation, and being good and ſufficient 
as to the other Liberties and Privileges, that the 

| ion claims, though inſufficient for this of 
claiming to be a Corporation, they mult be pro- 
ceeded upon if the Attorney pleaſed, Bur asks, 
if any is to be foynd, where only the claiming to 
be a body Politick, and nothing elſe ; or if other 
things queſtioned, yet only proceeded in as to that 
3 to be a body Politick and nothing 
elle: 

Yet he allows that there is one to be found. 
T. 6. Fac. 1. 3. againſt the Bayliffs and Burgeſſes 
of New Malton in Yorkſhire, upon which they 
claim divers Liberties, as Courts, Markets and 
others; and amongſt the reſt to be a Body Poli- 


tick: They put in a Plea, and make this claim 


by Preſcription, Iſſue is joined and tried by Niſi 
prizs at York, and found againſt the Corporation, 
and Judgment entered. : 


Quod Libtae F Francheſij pdict' in ma- 
nus Ond Regis capiantur & ſeiſian- 
tur, & ꝗd Ballivi & Burgenles capi- 
ane ad [atigfaciend Dno ſtegi pꝛa Fine 
— pꝛo Aſurpat᷑oũ Libtat & Francheſij 

ict. 


Of this he ſays there was no mention made in 
any Book of Report, as he could learn, and ſo it 
paſſed Sub ſilentio. And then makes ſeveral Que- 
ſtions how this Judgment could be good? and 
ſays it is inconſiſtent with the Rules of Law and 
Reaſon, That the body could not be ſeized into 
the Kings Hands, but whenever a Ju t is 
given for the King for a Liberty which is uſurped 


or / 


of 


s 
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*. 
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© or extin& in the Crown, the Judgment muſt 
y be, 
4 a 
IC QY Ertinguatur and that the perſon that 
e Claimed them deinceps Libtat' c Fran- 
f ches Þdice nullatenug intromittat, ſed 
2 ab ulu earundem amodo omnino ceſſat, 
's Quodq; the perſon that uſed them ꝓ ulur⸗ 
on patom̃ Libtat c Franches pᷣdia ſuper 
r Dominum Kegem, capiat ad reſpon- 
t dendum dic Dnõ Regi de Fine (uo 
4 p uſurpatone Libtat* & Franches p2e- 
dict. That this is the form, Co. Ent. 5 59. 4. 
a 537: 6. 
4 He further adds, That all the Printed Precedents 
1 of Informations, which are brought in queſtion 
4 whether a body politick or not, are againſt par- 
5 ticular perſons by Name, as Co. Entr. 527. Pal. 
0 9. fo. Rol. 2. r. 113. 115. Rol. 2.455. That 
Rol. Rep. 2. 15. is expreſs, alſo the Lord Hales 
Common Place Book is poſitive. 


Si Quo Warranto ſoit po2t pur uſurper 
* de un Cozpozafon ſerra pozt vers particular 
- Perſons, quia in dilaffirmance del Co2po2a- 
- kon. Et Judgment lerra done que ferra 
FF ouſte, mes ſi le Quo Warranto ſoit pozt 
b pur Libties claim per Cozpozation, ſerra 
po2t vers le Co2pozatfon. 

Then he comes to ſhew the Inconſiſtency, Re- 
pugnancy and Contradiction between the Quo 
Warranto and Replication, &c. That the Replica- 
tion contains, (I.) an Iſſue, and (2.) a double Cm. $4. 23 
Plea, and obſerves, that though the King hath 
ſuch a Prerogative as that he may wave bis De- 
murrer, and take Iſſue, or wave his Iſſue and De- 
mur upon the Plea, yet he muſt do it the ſame 
Term, and not in any other. For then he might 


do 
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L 
- 
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do it without end, and the Party thereby may loſe 
his Inheritance, 1 3 E. 4.8. Bro. Pre. 69. 28 H. 
8. 2. 

Bur as to waiving Demurrers and taking Iſſue 
another Term, he allows an Authority in the 
Caſe Rex verſus Bagſhaw, Cr. 1. 347. Yet not 
both together Simul and Semel, as in this Caſe, 
but he muſt wave one, before he can have ano- 
ther Plea. 9 H. 4. 5. The King ſhall be 
bound by one Iſſue, he ſhall not have divers. 

Again he argued, That if it be holden that the 
Old and lawful Corporation was not by the ſup- 
poſed Acts of Forfeiture Diſſolved and Deter- 
mined iyſo facto, but remained and continued a 
Lawful Corporation, and yet was fo, Then they 
had not Uſurped, and thereby the Information 
confounded and abated. 

Then he proceeds to inquire ( ſuppofing the 
Information, Replication and Matters therein al- 
tedged for Forfeiture to be good and well al- 
ledged) whether the Matter in the Rejoinder be 
not ſufficient to juſtify or excuſe the two facts al- 
ledged for cauſe of Forfeiture, and then endea- 
yours to prove that they are. 

Afterwards he comes to the great Point (as he 
calls it) v4; | 

But ſuppoſing all that 1 have faid be againit 
me, and ſuppoſing the Acts of the Common 
Council to be the Acts of the Corporation, and 
ſuppoſing thoſe Acts, wiz. the making the Or- 
dinance and Petition not juſtifiable or excuſable ; 
then the Great Point will be, whether they or ei- 
ther of them are ſuch miſcarriages or offences in 
Law, for which the Charter, that is the very bg- 
ing of the Corporation ſhall be Forfeited. 
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Then he endeavors to ſhew they are not, and 


formerly they were only ſeized into the _ 
Hands, and tome time a Cuſtos or Mayor by 
King put over them, & c. but the Corporation was 
not diſſolved. 


b 


At laſt he concludes, That if the Particlars by 


him repeated were againſt him, that Judgment 
muſt be againſt him, bur if for him, and againſt 
Mr. Attorney, then Mr. Attorney could have no 
Judgment againſt the City, but Judgment muſt be 


for them. 


That the next Term, wiz. Trin. 35 


— 2 


9 


Car. 2. Note "tit ſail 


( Chief Juſtice Saunders dying the day of the Page 119. 


Judgment given, or next day after) Mr. 
Juſtice Fones, Juſtice Raymond, and Juſtice 
Withens being in Court, Juſtice Jones pro- 
nounced the Judgment of the Court, and 
Juſtice Raymond, and Juſtice Withens affir- 
med that Juſtice Saunders was of the ſame 
opinion with them, and that they all agreed. 


I. That a Corporation aggregate might be ſeized. 
— That the Stature 28 E. 3. cap. Io. is 
expreſs, That the Franc biſes and Liberties of 
the City, upon ſuch Defaults, ſhall be taken 
into the Kings Hands. And the Act for 
regulating Corporations, 13 Car. 2. which 
provides that no Corporation ſhall be avoided 
by any thing by them miſdone, or omitted to 
be done, ſhews alſo that their Charters may be 
avoided for things by them miſdone or omitted 
to be done. 


IL. That exacting and taking Money by the pre- 
tended By-Law, was Extortion, and a Forfei- 
ture of the Franchiſe of being a Corporation. 


III. That 
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HI. That the Petition was Scandalous and Li- 


bellous, and the Making and Publiſhing of ir 
a Forfeiture. 


IV. That the Act of the Common Council was 
the Act of the Corporation. 


V. That the matter ſet forth in the Record, did 
not excuſe or avoid thoſe Forfeitures fer forth 
in the Replication. 


VI. That the Information was well founded, and 

gave judgment, That the Franchiſe ſhould be 

ſeized into the Kings Hands And the 
final Judgment is centred thus, ———— 


Super quo Þ eo qd videe Cue hic quod 
pfat' Majo & Cottog ac Cives Civit 
pdict' fozisfecer Ono egi nuncLibtae pꝛi⸗ 
vileg « Franches pdict' ob Cauſis in eplt- 
takone pfae Att. Geid ſupius lpecificae Qðq; 
plita pþfak Majot & Coitak ac Civium Civit 
T. Þdice ſupius rejungendo & repellando 
plitat* materia in eiſdem content' minus 
ſufficiem̃ & invalida in Lege eriſtunt ad pe. 
cludend dem̃ñ Dominum HKegem a fozisfacur 
Pdice aut ad ipſos Majoꝛem c Coitatr? ac 
Cives Civitr* þdicf ad clamand Libertar? 
p2ivileg & Franches Pdice ſibi allocand & 
adjudicand manutenend, maturag; deliba- 
done ſuperinde pꝛius habit” Cons eſt Ad 
Tibtar' P2ivileg 4 Franches þdice foze de 
leipſis unumd co2pus cozpozat? ct politium 
in re facto 4 noiẽ per noeñ Majoꝛis c Coi- 
rat* ac Civium Civit* London ac per idem 


noeñ placitare 4 implacitari reſpondere ac 


reſponderi per eos dm Majozem c Coitat 
ac 


To 


N r 
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ac Cives Civie TL. Þdice ſuperius cla- 
mat” capiant & Seiſantur in Wanus 
Domini Renis Et gb pzedice Yajoz 
& Coitag ac Cives Civir' T. Þdice capian- 
tur* ad {atigfaciend din Domino Regi 
de Fine ſuo p Uſurpatione Libertat Pzivi- 
leg & Franches Þdice, 


95 


Demurrer al Barr. In qu ei defoze, 


See before Demurrer to a Barr or Plea in Abate- 
ment. 


To a Recovery in a County Court Pleaded in Bar. 


See Tu Abatement. 3. Lev. Rep. 202. 178. 
2 San. 210. 


| 
InReplevin. See before Avowry. 


Al Barr Scire facias poſt Elegit. & Extent. 


{ſ. Et Þdict? W. V. die qd iple p aligua 
p pdice W. D. lupius plitando allegat a 
redelibatone tenfo2.. pdice bend repelli ſeu 
retardari non debet Quia die qu plitum ili 
materiaq in eodem contene minus [ufficieii 
in lege eriſt” ad pꝛetcludend eundem W. U. 
a redelibatone tento2. pdice dend ad quod 
iple idem M. D. neceſſenon het net p Legem 


terre tenet᷑ aliquo modo reſpondere, Et hot 


parat eſt veriticare, Unde Þ defcw) ſum̃eieñ 
pliti in hat parte idem M. pet” judicium 
Et qd tenta pdick eidem W. D. redelibera- 
rent ur. _— 


l 


—— —— —H? — — 
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Et pdice M. D. die qd plitum pdic? per 
ipſum M. D. modo & fozma p dict plitae 
materiaq in eodem content” bon ſuficieñ 
in Lege eriſt* ad pcludend dice M. D. a re⸗ 
delibatone tefito2. pdid' hens, quod qui- 
dem plitum materiamq in eod content 
idem ID. D. parat eſt verificare ꝓbare 
put Cur”, &c. Et quia pdi W. DV. ad pli- 
tum non reſpond nec ili hucuſq; aliqualiter 
dedie iple idem IP. D. ut p2zius per” judi- 
cium i tenka Þdice, pdict' W. U. redelibe- 
rart debeant Sed quia Cur” (&c.) 


Underhill Mi verſus Devereux Ar. 


In this Scire facias, the Plaintiff ſet forth that 
the Defendant had recovered againſt him the 
Plaintiff 15581. for Damages and Coſts in an 
Action of Aſſault and Battery, and had Sued out 
an Elegit, and thereupon the Sheriff had delivered 
him Lands at a certain Annual Value and Tene- 
ments, and he had levied 1489 J. 16 5s. and tho? 
the Plaintiff is ready to pay him 641. 4.s. being 
the remainder, Yet he refuſed to receive it Ideo a 
Scire faciasto the Defendant to ſhew cauſe why he 
ought not to receive the remainder, and re-deliver 
the faid Tenements to the Plaintiff, &c. 

The Sheriff returns Scire feci, the Defendant 
appears and pleads, That the Plaintiff for two 
Years after the delivery, kept the Defendant out 
of the Poſſeſſion, and for all that time, had and 


received the Rents, Iſſues and Profits, to his own 


proper uſe ; Whereupon the Plaintiff Demurred, 
and Serjeant Powis excepted againſt the Plea, be- 
cauſe the Defendant {aid per duos annos poſt deli- 
ber ationem Tenementorum in executione ( Oc. ip- 
ſum le Def. extrateanit, &c. but ſaid not that _ 

withs 
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witholding was per duos annos prox' & poſt delibe- Al Bar. 
rationem, &c. as he ht, for peradventure the 
witholding was after the Plaintiffs Writ 
ſed, and then it was nothing to the purpoſe. The 
Chiet Juſtice ſiid it appeared upon the Plaintiffs 
own ſhewing, That all the Moneys was not le- 
vied at the time of the Writ purchaſed, and it 
alſo appeared, that the Writ had not been pend- 
ing above a Year, and the witholding art leaſt 
was for a Year before the Writ purchaſed, and 
ſo there was no cauſe for the Plaintiff to have 
Reſtitution. Mr. Saunders for the Defendant 
took an exception to the Record, for that the 
Plaintiff ſaid he was ready to pay the reſidues 
but had brought none into Court to tender. 
And the Entry ought to have been, Et ſuper hoe 
te Plant. profurt bie in Cur les dits 68 l. 45: 
that parat fore ſol vend al Def. ſi illos acceptare vo- 
the laerit, &c. but the Court did not much regard 
that, but gave Judgment for the Defendant upon 
the reaſon of the Chief Juſtice. It is noted, that 
there was no queſtion of the matter in Law, viz. 
That if the party himſelf hold the Tenant out, 
the Tenant may hold over; but otherwiſe if a 
er keep the Tenant out, for then the Te- 
nant ſhall not hold over againſt the Reverſioner, 
bur is put to his Action of Treſpaſs againſt the 
Stranger, as by 4 Co. 82. Vide 2 San. 70. 


Aliter upon 4 Scire facias, 


B” the Executors of K. againſt the Executors 
L. upon a Judgment of 60007. obtained by 
R. the Teſtator, againſt L. the Teſtator : The 
Detendants plead in Bar a Releaſe by one of the 
Plaintiffs, to one of the Defendants in bes verba, 
I Acknowledge to have received of F. C. the 
Sum of 5 J. given me for a Legacy by L. and 

| H releaſe 
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releaſe to him all Actions, Suits and Demands 


whatſoever, which J. againſt him as Executor of 


L. have or may, or can have for any matter 


whatſoever; The Plaintiſfs Demur. 


H. Et pdice T. K. & W. D, die dd pli⸗ 
tum per ipos T. C. & M. ſupius plitae 
makiaq in eos content minus ſufficiem in 
lege exiſt' ad ipos T. A. & W. D. erecu- 
fon Sus pᷣtat T. C. c M. Ur. ejus de de bo 
ä Þdice jurta vim fozmam c ef- 

cum retupacom pᷣdict hend, pcludend ad 
quod quidem plitum materiamq in cod 
tontent ijdem T. R. x WM. neccile non (&c.) 
nec (&c.) Et hoc (& c) unde pꝛo defcũ ( &c.) 
idem T. K. & W. D. pet judie & debum 
pdice uncacum dampnis ſuis occone de⸗ 
tencoid debi i:k ſibi adjudicari. &c. 

Et Þdice T. C. & M. die qd plitum pꝛe⸗ 
dice p ip os T C. c . modo ck fozma pꝛe⸗ 
did lupius plitat᷑ materiaq; in eodem con: 
tent botd ⁊ ſuſciem in Lege ex iſiꝰ ad ipo 


T. R. M ab erecufone ſua Pdice verſug 


ipos T. C & M. de debo ck dampnis Þdice 
peludend quod quidm plitum Materiamq; 
(&c.) Et quia (& c) ijdem T. & M. pee 


judie de bzevi pdice, Et qd bre ilk caſſer &c. 


Sed quia Cur, &c. 

Hereupon the Defendants Council argued, 
That a Releaſe by an Executor of all Demands, 
would as well releaſe ſuch Demands, which he 
had as an Executor, as in his own right, and 
cited Roll 2 Abr. 409, Cc. And that it was a 
a Rule in 8 Co. 154 That when Words are 
partieular in the beginning and general Words 
tollow, as here, the operation of the Deed ſhall 
be upon the general Words; but otherwiſe when 
generel in the beginning and particular in the 

concluſion ; 
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tonclufion; it was ſaid for the Plaintifts that this Al Bar. 


Releaſe was made for the particular purpoſe to 
diſcharge a Legacy of 5/1. And it could not be 
imagiried to be tor the 6000 l. due upon the Judg- 
ment. Dolben and Ejres, inclined to the former 
Argument upon 2 Roll 409. Holt ſaid, that was 
only a quotation per Tanfield, and the caſe not 
to be found in any Book. And thut by all de- 
mands ſhall be intended, all that he could have in 
his own right. It was adjourn'd, and Judgment 
afterwards given for the Plaintiff, and that the 
general Words ſhould be reſtrained by the parti- 
cular octaſion, and releaſe only the Legacy of 
+l. Vide 3 Lev. Rep. 272, ec. 

Vide eundem fo. 419. Where a Lord of a 
Mannor in antient Demeſne, brought a Scire 
facias againſt an Heir and Tertenants to avoid a 
Fine levied of a Meſſuage of the \\1:nnor, The 
Terrenant Pleaded, that the Fine ought not to be 
queſtioned upon a Scire facias, bur by an Origi- 
nal Writ of Difceit out of the Chancery. Plaintiff 
Demurrred ; but the Writ was avated, becauſe 
the Lord not being a Party to the Record of he 
Fine, a Scire facias did not lie for him, but a 
Writ of Diſcæit. 


la Replevin al Avowry, after Oyer of a Deed. 


-— Quibng ltis & auditis idem H. die 
qd pdice Cognicõ pᷣdiceſi. S. ut ballins pᷣfkat᷑ 
D. CU. minus ſufficied in Lege exiſtit ad 
ind A. capfon Averic g. pꝛedur᷑ in p:rdice 
loco in quo, &c. juũam cognoſtere manu- 


tenend Qde; ip© ad Cogit ii modo # fo? 1% vcr 157, 


ma pdice fac” & plitae necefſe non habet 
net per Legem terre tener reſpondere, Et 
hoc para? eſt verificare unde ꝙ de ktm ſuf. 
ficied Cogniton in hac parte idem D. pee 

/ H 2 Judictum 


modo & kama dice pkitac neteſſe non het 
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judicium & dampna ſua octone caption X 
inzuſte detenkon Averion. Pdice ſibi adju- 
dicari. &c. 

Et Pdice MF. ex quo ipſe ſufſiciem materi⸗ 
am in Lege in Cognifone ſua pᷣdiet ad ipm̃ 
N. caption averiou. pᷣdict ut ballius pdict 
D. CU. juſte recognolcend ſuperius aliega- 
bit quam ipſe parat eſt verificare quam 
utdem materiam Pdice D. non dedie nee 
ad eam aliqualit reſpondÞ ſet verification) 
i admittere oio recuſat pee judicium c 
ret02!? Averio2. pdic' unacum dampnis 
ſuis ſibi adjudicart.&c. Et quia Jultif, &c. 
Vile 3 Lev. 370. Vide poſtea al flepf in 
Neplevin, vi. Cla. Man. 449. 


Sur Statut. 


The by Qui tam upon Stat. 2 3. H. 6. againſt 
an Under Sherilt, for exerciſing his Office 


more than a Year. Defendant Pleads he is an 
Attorney, and ought not to Anſwer, unleſs upon 
a Biil, and noc upon an Original Qu: tam, 
Demurys. 
Et Þdic? J. B. qui tam,-&c. die qd 
dice plitum þdicr S. fupius in barram 
plitat minus ſufficiem in Lege exiſt' ad 
um J. B qui tam. &c. ab actione ſua 
pdick' dus ßtat S. hend pcludend, Qvq 
199 idem J. B. qui tam, &c. ad plitum ul 


net p legem terre renee relpondere, Et hoc 
parat elt verificare, Unde p defecu ſuf} 
cicm Pliti Þdice S. in hat parte Jdem J. 
214 tam &c pee judie & dedum þdice dictis 
us Kcgi E Dio ſind c eidem J. B. qui 
£41:1, &c. adjudicar!, &c. | 
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Et þdice S. ex quo ipe ſufticteñ mate. Al Bur. 


riam in Lege ad pdice J. qui cam, &c. ab 
Acione ſua pdict 6ſug ipm̃ hend peludend 
ſupius allegavit quam ipe parat eſt veri- 
ficare, quam quidem matiam idem J. qui 
tam. &c. non dedie net ad cam aliqualiter 
reſpond ſet verificat ilk admittere oio re- 
cular pee judie c qd pdice J. qui tam, &c. 
ab actione ſua pᷣdict hend pcludae, &c Vide 
Lev. Entr. 137. | 

Sile ſur Inkozmaton ubi Def. plitat' 
um p2102 Jnfo2maton, 1 Bro. 240. 


In Tranſgr. 


Poſt novel Aſſignment. 


ſſ. Et pdice W. die quod Plitum pdice 
T. 2 J. ſupius in barr Nove Aſſign) pred 
plitat ac materia in eodem content minus 
ſufficic in Lege exiſt' ad ipſum W. ab 
Actiom̃ ſua pdict de fractione Ci pdice con 
tulcacom̃ ⁊ conſumpt᷑omd herbe pdier net non 
ꝓſtratom Januarum & ſepium Pdicr in pꝛe⸗ 
dice clo paſtur ſuperius de novo aſligid 
bing pfae T. r J. bend pcludend quodq; 
ipſe ad plitum ill modo F koma p2edice 
plitat᷑ neceſſe non habet nec per Legem ter- 
xe tenet reſpondere, Et hoc parat eſt veri⸗ 
fhcare Unde pꝛo defen”* ſuffictcid pliti pdice 
T. E J. in hac parte Jdem W. pet Judi⸗ 
tium dampna fua ockone tranlge ill ſibi 

adjudicari, &c. | 
Et pzedice T. J. cr quo ipſi fufficied 
materiam in Lege ad Þdice Ci ab ackone 
lua Þdice de kractione Cfi pdice & concul⸗ 
cacone herbe Þdice nec non pſtracod Ja⸗ 
9 H 3 nuarum 
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| Battery, Me. Saumders obſerved theſe faults. Firſt, 
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nuarum #* ſepium þdice in Þdick clo paſture 


ſuperius de novo aſſigũ ſuperius fieri ſup anc 
poſit' vers ipſum W. dend pcludend (uptug Co 
in bare Nove aſſigy pdicke allegaver quam pa) 
ipſi parat' ſunt verificare quam quidem 8²¹ 
materiam Pdice W. non dedie nec ad eam 
aliqualiter reſpond fer verificacon il ad. 
mittere oro recufavit ut pzius pee Judie 8 
qd pdict? M. ab Xctione ſua pdict' $fus eos 
dend pcludar,, &c. Et quia Juſtic, 8&c. pd 
gy ta 
Note, To a Barr in Treſpaſs for Treading qu 
down graſs and eating it with cattle with a Con- dit 


tinuando upon a Demurrer it was held, That the ſu; 
Plez being bad in part, was bad in the whole, al. ne 
tho? he had juſtified ſome part well ; for an intire ſu 
Plea cannot be good in part, ang bad in part, ra 
becauſe ſuch an intire Plea is not divilidle. 
1 San. 27. 
Alſo upon the Plaintiffs Demwrer ro a Bar 
made by a Payliff in an Action of Aſſault and 


Thar che Bill of Middleſex being alledged to be 
proſecuted 25 Sept. Anno 20 Regis, where it judi- 
cially appeared the Cour: was not Open nor Sit- 
ting that day being out of Term. Secondly, k 
was ſaid that . at the Pariſh of St. Clement: 
Danes proſecuted the Bill out of the Kings- Bench 
apud Weſt minſter, which is abſurd and impoſſible, 
1 San. 29. c 

21 San. 5 The Plaintiffs Demuri ed generally 
to the Defendants Barr in Treſpals for omiſſion of 
form; it was held no advantage could be taken 
thereof by a general Demurrer. 

1 Sax. 12. Defendant juſtified as Church- 
warden the taking off the Plaintiffs Hat from hi 
Head in the Church, in time of Divine Service; 
and tho' upon Demurrer ir was alledged, that 7 


The Doctrine of Demurrers. 103 
ure had traverſed the day where, it was not material; Al Bar, 


[up- and that he had not jultified any battery, yet the 
tug Court looking upon it as a great miſdemeanour, 
lam gave Judgment againſt the Plainiiff, without re- 
dem gard to the Objections. 
cam 
ad. Aliter Demurr” ſur bar in Tranſgr. 
ie * 7 
eos . Et pdict' J. C. quoad pdict plitum 
8 pdict' A. J. &c. quoad capt᷑om & impar⸗ 
tatũ Aver ioꝛum pdict'E in parto dete ntoñ 
ading quouſq; idem J. C. lolvit 625. idem J. C. 
Con- die qd ipſe per al iqua pallegat ab actione 
at the ſua Þdict' inde verſus eos hens pꝛecludi 
e, al. non. Quia die quod plicum pdict“ &c. 
intire ſunt minus ſufficiefd, &c. Et fic mo- 
part, ratur. : | 
iltble. Et pzedict' Def. ex quo ipſi ſufficiew ma- 
teriam in Lege ad pᷣdict J. ab Acione ſua 
2 Bar Pdict' quoad capfoſi & imparcaton Ave- 
t and riozum Þdict? & in parco detentoũ quouſq; 
Firſt, idem *. ſolvit pdict 6 s. hend pꝛeclu⸗ 
to be dend lupius plitando allegaver quam ip 
t judi- parat ſunt verificare, &c. Et ſic jung in 
or Sit- mozae, Et quia Jultic, &c. 
Ily, k In this caſe the Defendant juſtified by virtue of 
ement. à Precept, after a Verdict in the County Court 
- Bench to levy 31. 2s. 2d. But for that the now 
offible Plaintiff had in that Court pleaded liberum tene- 
mentur in juſtification of raking damage Fea» 
nerally ſant, it wes ſaid that by that Trial, a charge 
ſſion of upon the Freehold is in queſtion, and after Lbe- 
e taken rum tenementum pleaded they had no power to 
proceed in the Cauſe, neither Directly nor Col- 
burch- laterally, and therefore the proceedings after ſuch 
rom hi Plea, were coram now Fadice and void; and upon 
erVice; this Exception Judgment was given tor the Plain- 
that he tiff. Vide 3 Lev, 301, 304 
at * H 4 Note, 


5. Demurrer. 


2. Demurrer. 


1. Joinder. 
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Note, The Plaintiff Demurred to a Bar Er 
ded in Treſpaſs, wherein the Defendant juſtifies as 
Beadle of the Company of Taylers de Exceter, to 
a Fine by Diſtreſs and Saie of Goods for 
of a By-Law; but it was held that a By- 
Law, to levy by Diſtreſs and Sale was void in the 
whole, and gave Judgment for the Plaintiff, It 
was allowed by the Council that to levy by Di- 
ſtreſs is well, as 5 Co. 64 but by Diſtreſs and 
Sale ill, Co. Lit. 145. Vide 3 Lev. 281. 


Two Demurrers to two Bars, and two 
: Joinders inde. 


fl. Et pᷣdict H. quoad pdict' plitum pdict 
H. T. ET. ũ. p ſe ſupius in bare plitat᷑ 
quoad fraction Ci pᷣdict᷑ ac pſtrakow mu⸗ 
rozum ct Fenſur pdict ac fracgion pdict' 
Januarum þdic” ac herbe pdict' pedibus 
ambulando conculcac c conſumpt̃one & ak 
herbe Þdick cum Ovibus depaſt' conculcafofi 
X conlumpt᷑om̃ per ipos N. T. ct f. T. fac 
die qo plitum, &c. minus ſuſſiciem ( Et fic 
Demur.) | 

Et quoad plitum pdic”' J. B. per le ſu⸗ 
perius in bare plitat᷑ quoad ( «c. ut ſupꝛa) 
die qo plitum illud ipſius J. VB. minus 
ſufficiem̃, (&c.) 

Et Þdice N. T X T. quoad þdict' plitum 
pdict N T. & T. quoad fracgion' Cli ( &c. 
ut ſupꝛa) p ipos N. T. ET. modo X foꝛma 
pdict' ſuperius plitat dic qo plitum ill 
matiaq in eodem content boñ c ſufficten 
in lege exiſt &c. (⁊ jung in moꝛac.) Et quia, 
c, ut pꝛiug pet judie, Et hd diet Y ab 

| VVV a(tione 
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ad ione — pdict inde us eos hend pzeclu: 
datur. &c. 

Et þdict* J. B. quoad Þdict” ptitum pᷣdia 
J. B. quoad fracioſ Cli ( &c. ut ſupza) 
p ipſum J. B. modo t fozma ppedittꝰ ſu- 

ius plitat die quod, &c. (ut lup;a) Vide 

v. Entr. 222. 


Aliter 1 San. 79. 


ſf. Et þdict? T. L. quoad pᷣ die:“ Pficum 
pdictꝰ T. K. quoad inſult? ver bacon vuincra 
con? & maletractation ipſius T. T. pdiet 
p ip T. K modo c fozma Þdick* ſupius 
plitat* die id ip© p aliqua (&c.) pcludi 
non debet quia die qd plitum pᷣdict᷑ p Þdice 
C. N. modo & fo2ma, &c. minus ſuſicieñ. 
&c. Et hoc, &c. Unde, &c. pct' judie & 


Iog 


2. ſoinder. 


dampna ſua ocfone trans il bi adjudi⸗ 


cart, &c. 

Et quoad Þdica? plitum Þdice T. A. quoad 
impzilonament' ck in pꝛiſona detent᷑om̃ 
ipius T. L. per ſpatium undecim hozauj. 
per pdict' T. A. modo # fozma pᷣdict᷑ ſupius 
plirae idem T. . die pzecludi non, &c. 
quia, &c. Et Hoc, &c. Unde, &c. ( ut (u- 


za.) 

, Et Pdice T. A. die quod plitum þdicr 
per ipmd T. R. quoad inlule, &c. bom̃ & 
ſufficiem &c. ad pdice T. L. ab aefone ſua 
pdice inde vers Pdice T. . hend pchudeny 
quod quidem placitum, 8c. Et quia, &c. 
idem T. R. ut pꝛius pee judie, Et qd pꝛe- 
dice T. L. ab acfone ſua Þdice inde vers 
ipid T. R. bend peludat', &c. 


Et p:edice T. &. quoad plitum ipſius 
T. K. quoad impꝛiſonament & in pꝛiſona 
detencom ipſiugs T. N. pdier per — 


1. Joinder. 
1. 
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juſtif-d ſpecialſy as being one of the Sheriffs of 


tiff, c. Et boe, &c. Unde, Sc. And becauſe 
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undecim hoꝛarum, &c. die id plitum illud 
modo & fo:ma, &c. boid & ſufficieid ( &c ut 
in ak in Banco fiegis ) Et quia, &c. Sed 
quia Cur, &c. Et quoad triand Exit', &c. 

In this Caſe it is obſerved, That the Defendant 


the City of Coventy, guarding the Gaol and 
Priſoners, Oc. and the P aiĩntiff came there and 
ſtruck him, per quod he impriſoned the Plain- 


the Detendant had ſaid nothing to the vi & ermis 


the Plaintiff Demurred to both his ſpecial Pleas: the 
Bur upon the Argument it was ſaĩd, That the vi par 
Cami isonly matter of ſorm and aided by Sta. 27. but 


El. 5. of general Demurrers, becauſe it appears in the 
7 H. 6. 13. & 1. H. 7.19. That if a Defend. act 
ant be acquitted ot ſpecial matter, the vi & armis a 0 
ſhall not be tried altho the Defendant had taken 


Iſſue thereupon, but he ſhall be Fined, and a api Juc 
af awarded againſt him, &. Therefore Judg- nil 
ment was here given, Qusd quer nil capiat per 
[4 
For Demurrers joinꝰd and continued with cl: 
other matters, ſee after. | Sy 
th 
fo 
In Tranſgr. ſuper caſum. tie 
w 
Et pdier J. die quod ipſe per aliqua per 
Þdict* B. ſupius plitando allegar* ab ar- 
zone ſua pᷣdict inde verſug ipnd B. dend 8 
peludi non debet quia die qu plitum þdict FF 
per ipid B modo & fozma Þdicr' ſugius 7 
litak materiaq in eodem-contene minus h 
ice in Lege exiſt, &c. Et fic Demurr. . 
2 


Defendant 
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Al Bar. 
Defendant joins in Demurrer. 


Caſe upon reciprocal promiſes to perform an 
award or pay 40l. cum adinde requiſi 
tiff ſeis forth the award, and that = 


„ P lain- 
Defendant 
having not performed it, refuſed to pay the 401. 
Defendan: pleads a Debt due to him, of which 
he acquainted the Arbitrator, who made him no 
allowance. Plaintiff Demurred, and it was al- 
lowed that if a Submiſſion be not Conditional 
then the Arbitrators may make their award of 
parcel, altho' they have notice of more, &c. 
but the Defendants Council-took an Exception to 
the Declaration, becauſe the Plaintiff had laid no 1 
actual requ ſt, as he ovght upon a promiſe to pay I 
a Collateral Sum on requeſt, though 'tis not need- | 


tul upon a meer Duty, as for money lent, &c. | 
Judgment was therefore given pro Def. quod quer 
nil cagiat per billam, 1 San. 33. 1 
Upon another Demurter to a Plea in Barr, 
upon an Eſcape where the Plea was held ill. = 
Defendants Council took Exception to the De- 
claration, the Plaintiff having ſhewn that he had = 
Sued out a Writ of Execution, but did not ſhew | 
that he had recovered any Judgment as he ought | 
for that the Defendant might have plealed nul 
tiel Record. The Plaintiff prayed to diſcontinue, 
which was granted upon Payment of Coſts. | 
per 1 San. 38. 5 
W ar- Upon the like Demurrer to a Barr againſt the i 
Sheriffs, for not extending Goods upon an Out- 
lwwry, &. It was held the Action would not lie 
for the party, for it is the King's loſs: Bur if ic 
had been ſhewn that the Sheriffs might have taken 
his Body, and had ne. lected to do it, there might | 
have been more reaſon to ſupport this Action. 
r 8 
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Like Demurrer, where the Plaiatiff brought 
Caſe againſt the Sheriff for an Eſcape upon an 
Arreſt, upon meſne proceſs, and the Defendant 

pleaded a Reſcue. Reſolved it was a good Plea on 
2 on frogs but not upon Execution. It was 


he had not pleaded a retorn of the 
K but was held I, be well enough. Er 


Judic pro Def. 3 Lev. 46. 
2 thous red toan Ourlary, pleaded 
a quantum merait, for Meat and 
Drink, on an Outlary could not be Pleaded 
in Barr to an aſſumpſit, upon a quantum meruit, 
for there is no certainty of Debt, till the thing 
comes to be valued, and ſo cannot be forfeited. 
Per Cur it was here a good Plea, for the conſide- 
ration created a Debt, though not reduced to, a 
certain Sum, 2 Ven. 282. 
Like Demurrer where the Defendant had 


drawn a Bill of Exchange at Para, and Pleaded 


in Barr of an Action thereupon, that he was a 
Gentleman Traveller, and no Trading Mer- 
chant as the Plaintiff alledged ; the Plaintiff De- 
murs, and it was ſaid the Plea amounted to the 
General Iſſue ; for if the matter of it would avail 


the Defendant, it might be given in Evidency 


_ von oflumpſe it. To this twas anſwered, 
hat it was no — Rule that a matter could 
not be pleaded ſpecially, which might be given 

in Evidence upon the general Iſſue, for where- 
ever the matter pleaded contains matter of 
Law, it is allowed to be pleaded, though it 
might be thewn upon the General due, Hob. 127. 
Bur the Plea was faid to be infufficient for the 
matter of it, the Cuſtom being laid for Merchants 
and other perſons reſident, and Negotiating at 
Paris, and the very drawing of the Bill is Ne- 


gotiating, and the Practice frequent, and the 
Defendant was obliged by it, die pro gt 


Ven. 295. 


Vi. 
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In Maſt. 
Vi. Co. Entr. 694, 696, 767. & 1 Bro. 371. 


(Common form. | 


* 


— 


| Demurrer to the Replication. 
In Aſſize. Raft. 64, 65. Ro. Entr 134. 
In Caſe. 


fl. E pdic? N. die qd plitum Þdict' per 

ipſm̃̃ T. modo x fozma Þdicr' ſupius 
rtpucando plitat' materiag; in eodem con- 
tent? minus ſufficien? in Lege eriſtunt ad 
ip? T. ad actonem ſuam p2cdict' inde vers 


ipi n. dend manutenend ad quod idem 


fi. neteſſe non habet net per Tegem terre 
tenet? aliquo modo reſpondere, Et hoc pa- 
rat” eſt verificare Unde ꝓ defcid ſufficieñ 
ReplicazoiD in hac parte idem R. pet? ju- 
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Al Bar. 


Al Replevin. 


dicium, Et qd qdict? T. ab act me ſua pꝛe⸗ 2 San. 115. 


dict inde verſus ipſum N. habend p2eciu- 
dat”, &c. 

Et Þdict' T. C. die qd plitum pᷣdict᷑ per 
ipm̃ T. modo & fozma Pdict' ſupius repli⸗ 
cando plitar' materia in codem content 
bor? & (ufficicn? in Lege exiſtunt ad ipm̃ T. 
ad actom̃ ipſius T. pᷣdict᷑ 6ſ\us ipm̃ ii hen 
manutenend quod quidem plitum mot᷑ amq; 
in eod content idem T. parat eſt vecificare 
d pbare put Cur?, &c. Et quia pdict ff. 
ad plitum ill non reſpond nec ill hucvig 
aliqualir* dedie idem T. ut pꝛius pet 2 

4 
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is a d 
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die E dampna ſia octone pᷣmis ſibi adju- 
dicari, &c. Sed quia Cur &c. 

This Demurrer was to a Replication made by 
an Intant per Guardia»um to the Defendants Plea; 
The Action was for Money received to the In- 
fants uſe. Defendant pleads now aſſumpſit mfra 
ſex Annos. Plaintiff Replies, That at the time of 
the Promiſſes and of the Bill exhibited he was, 
and yet is an Infant under Twenty one Years. 


Defendant Demurrs, and his Council Argued, 
That this was within the Statute of Limitations, 


for that Infants, &c. ought to bring their Actions 
within the time limited, after their coming to, 
or being within full age, Sed non allocat, There 

- Arps between a little Action for Words, 
and an Action for a real Duty. Adjudged that this 
Action was within the Equity of the ſaving Clauſe; 
and though it was alledged, he ought to have 
ſtay d till he atrained his full age, having not pro- 
ſecuted within the Six Years, the Court did not 
regard that, arid it ſeems he may bring ſuch an 
Action any time within Age by Co. 2. Inſt 519. 


Hide 2. San. 121, &c. 


Alſo 1 Sen. 125, 127. Upon a Demurrer in 
Caſe to a Replication of Merchandizing upon the 
like Barr, it was allowed, That the Excep- 
tion in the Statute of Accounts which concern 
Merchandize,&c. (That they may nat be limited) 
extends only to Accounts Current between Mer- 
chants, bur not to Accounts ſtated between them, 
and that Actions upon the Caſe for Money due 
upon a bargain between Merchants for Merchan- 
dizes fold, are limited by the Statute, and not 


within the ſaid Exception: See more concerning 


this Statute of limiting Actions 1 San. 36, 37, 


2 San. 62, 63, 65, Cc. 280. 2 Ven. 259. 3 Lev. 


183, 367. 


* 
1 ö 


venant 
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In Covenant. 


Vide Brownlow, Rediviv. 150. Lev. Entr. 38. 


Note, In 3 Lev. 41, 42. where Covenants 
are Mutual and Reciprocal the breach of one may 
not be pleaded in Bar of the other, but each by 
his Action ſhall Recover his certain damage a- 
gainſt the other. Vide Several Demurrers in Co- 
venant, and Caſes refolved in the method of Plead- 
ing, alias Inſtr, Clerical 3 part, Title Barr in 


Cet enant. 


In Debt. 


ſſ. Et pdier H. G. die qd Plitum pdict 
per pdice E Þ. ſupius replicando plitat 
materiaq; in eodem contenk minus ſufficieñ 
in le ge ex iſtunt, & c. Et fic Pemurr, Et 
Quer join inde, Et pet' judie & debum 
(ww pᷣdict' unacum dampnis ſuis o tone 
detentom dedi ill fibi adjudicari, &c. Sed 

This was a Debt upon Bond to render an Ac- 
count of hat Goods and Money ſhould come to 
the Defendants Hands, and to make Dividend, &c. 
Defendant pleaded no Goods or Money came to 
his Hand, Et hoc, &c. Reply, That a Silver 
Bowl came to his Hands, Ez boc, & c. Unde, Cc. 
On this Demurrer Mr. Saunders argued, That 
the Plaintiff ought ro have ſhewn a breach that 
the Defendant had made no dividend, &c. And 
allo t to have concluded to the Country; for 
the Defendant had pleaded in the Negative, 2 


112 
Al Repl'. 


The Doctrine of Demurrers. 

the Plaint ff replied poſitively in the affirmative, 

and fo an iſſue ought to have been; but it was at 

laſt put to Mr. Jenes and Mr. Sawnders to com- 
miſe. Note, Upon the Ar the Court 

d that the Replication was ill becauſe the Plain- 
tiſt had not ſhewn any breach: But the Court 
faid the Replication was well concluded, and as it 
ought, Quod mirum videt fays the Reporter, 
for he held that the Replication was ill for that 
point, but good enough for the other of not ſhew- 
ing bre:ch as Mr. Jones had argued, viz. That 
in no Cale except in the Caſe of an Award, the 
Plaintiff is obliged to ſhew a breach, Cc. Vide 
1 San. 101, Oc. 

Upon another Demurrer to a Replication, up- 
on a Bond to Lenthal Marſhal to continue a true 
Priſoner, & c. where the Defendant pleaded 
23 H. 6. cap. 10 Of Sheriffs Bonds, and that 
this Bond was given pro fawore & eaſiamento: 
Bur it was faid ſuch a Bond with Condition might 
be given to a good end, and it did not appear 
that there was any agreement for favour and eaſe, 
but the contrary ; for the Plaintiff in his Replica- 


tion had traverſed ir, and the Defendant by his 


Demurter had confeſſed the Replication to be true, 
and the caſe of Sir George Reynol againſt Elworth, 
Laich.y 43. was cited. The Court at firſt doubted, 
upon reading a Record 19 Fac. 1. Rr 1202. 
ci cu in Latch, they immediately gave Judgment 
tor the Plaintiff Vide 1 San. 163. 

On another Demurrer to a Replication in Debt, 
on bond to perform an Award, if made on or 
before 16 Marci, Detendant pleads Nut A- 
ward fait, Plaintift Replies, That the Arbitra- 
tors made an Award, Scilicet predicto 16 die 
Marci, &c. The Detendaiir Demurred, becauſe 
he had not preciſely alledged the Award , 


to be then made, but only by a Scilicet, which is 
not 


3 > 8. 


| os 
— 
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ſubſtance. Bur the Court were of opinion, that 
the Scilicet was —_— — the matter _ 
by poſitively enough alledged, and they wou 
= A rior ho that the award was made the 
ſame day mentioned in the Scilicet. 1 San. 169. 

On the like Demorrer to a Replication in Debt 
upon Bond againſt an Adminiſtrator, he Pleaded 
ſeveral Judgments againſt the Inteſtate, recovered 
againſt the Inteſtate, and a Debt to himſelf, and 
no aſſeti ultra. Plaintiff Replies, one judgment 
was paid and kept on foot by Fraud, Et boc pa- 
rat” eft veriſicare; as to another Satisfaction, ac- 
knowledged on Record, Et boc, Cc. And that 
the Defendant had aſſet ultra other two Judg- 
ments & altra his own Debt, Et hoe 1 
inquiratꝰ per Patriam. Defendant Demurred ge- 
nerally. Mr. Saunders argued. 1. That the Re- 
plication was double, avoiding two diſtinct Mat - 
ters when the Defendants Plea was Entire; the 
Court faid it was ſingle enough, bur if it was 
double the Defendant had loſt the benefit thereof 
by his general Demurrer. 

2. He faid the Plaintiff would bring « matter 
of Record of the judgment fatisfied to be tried by 
the Countrey, &c. It was anſwered the Matters 
in the Replication were ſeveral and diſtin, and 
he ought to have rejoined to them ſeverally, but 
having Demurred he had loſt the advantage. 

3. He faid one Replication contained three 
diſtin Matters, and by concluding to the Coun- 
trey, had excluded the Defendam to Plead or 
take Iſſue upon the ſpecial Matter; and that it was 
bur one Replication appeared by the beginning 
thereof, præcludi non generally, but if he had in- 
tended ſeveral Replications be ſhould have begun 
each of them with a qu, &c. before the words 
præcludi now, and conclude each ſeverally with bog 


{ parat 


Pa 
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parat eſt veriſicare, &c. or to the Countrey. It 
was anſwered they were three ſeveral Replications 
and well enough begun and concluded. 

4. Then he objected that if — three 
ſeveral Replications here was a Diſcontinuance, 
for the Defendant had Demurred only to one 
Replication, ſaying uod placitum predict, Cc. 
and the Plaintiff joined Quod placitam predict 
in the ſingular number; he was anſwered Placi- 
tum was a Word Collective and Referred to the 
whole three Replications. | 

5. It was then ſaid the laſt Replication was ill 
for concluding. the aſſets to the Countrey; it 
ſhould have been, Et boc parat eff werificare. 
And then the Defendant might have rejoined. 
quod nom habuit ultra, and ſo the Ifſue might 
have been joined, but now no Iſſue can be Joi 


for here is only an Affirmative of the Plaintiff, 


without any Negative of the Defendant, and yet 
a concluſion to the Countrey. The Court ſaid the 
laſt Replication was ſuperfluous and not to the 
purpoſe, and the other two being ſufficient and 
the Defendant having demurred generally, the 
Piaintiff ſhould have Judgment upon thoſe that 
were Material. And ſo gave Judgment for the 
Plaintifi, but the Reporter adds, 

Et le Court ſemble Saver un grand pꝛe- 
judice en vers le Cauſe del Defendant 
que kuit le pꝛintipal reaſon de lour 

udgment, come jes intend, Car il 


fo 


Ne cleer que fuit fozſ{g un Kepli- 


ſi fueront trois Replications, donques 
il eſt un cleer diſcontinuance, Mes le 
Dekendant aiant demurre generalment 
ne puit pzender adhantage del dupli⸗ 
citp, led e contra, des auters matters. 


"cafon, cx double & male conclude, Et 


Iwill 
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I will add one other Caſe of a Demurrer, to 
a Replication in Debt, The Narr' was upon a 
Bond mute 60 8 Woman when ſole. The De- 
fendant pleads Priviledge as an Attorney of the 
Common. Pleas. Replication, That for five years 
before the Original, the Defendant had not pro- 
ſecuted or defended any Cauſe, but for that time 
had withdrawn himſelf from the exerciſe of his 
Office of an Attorney. Plaintiff Demurrs Gene- 
rally as to a Plea in Bar, Defendant joins as to a 
Plea in Abatement of the Writ. 

After ſeveral Exceptions to the Plea by: the 
Plaintiffs Counſel, the Opinion of the Court was, 
That the Plea prime facie was good, and that it 
was not avoided by the Replication, for as long 
4s he remained an Attorney on Record, he ought 
to have the privilege of an Attorney, and if he 
was unfit to continue an Attorney of the Court, 
the Court ought to have been moved to put him 
out of the Roll, 

As to another Exception, That the Cuſtom of 
the Attornies was not well alledged in the Plea, 
as quod- nullus Attornatus compeleres' ad re- 
ſpond* &c. where it ought to be allo nec a tempore 
quo, & c. compelli conſus wit, which was rather a 
Cuſtom in fieri than in facta. The Court ſaid they 
took cognizance of the Priyiledge of the Attor- 
neys of the Court, and therefore it need not be 
ſo preciſely alledged as other Cuſtoms; and Judg- 
ment pro Defendant. 2 Lat. 1664, Ce. 


Here it is alſd noted, That in the Declaration 
the words, per ſcripts ſuũ Obligator,, are omitted, 
but no notice was taken of it; and if it had, no 
advantage could have been taken upon this De- 
murrer, & c. Id. 1667. Vide 2 Lut. 1592. It 
was faid by the Court, that „ 

12 « 
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a Plea in Abatement the Defects of the Decla- 
ration may not be examined. 


In Dote, Vide Raf. En. 232. 234. 


In Ejectment. 
Vide VVin. Est. 398. 


In Formedon. 


MN. E pdice B. die quod plitum pdict' 

W. in manutentiofi bꝛevis (ui pᷣdice 
ſupius plitat ac materia in codem plito 
content minus ſufficierd in Lege eriſtunt 
ad bzeve Þdice vers ipam B. in fo2ma 
impetrat᷑ manutenend Aq; ipla ad plitum 
it modo & fo2zma pdict* plitat' neceſſe non 
het net p Legem terre tenet reſpondere, 
Et hoc parat eſt berificare Unde ꝓ defy 
ſuffitiem placiti pzedice W. in hat parte 
eadem B. ut pꝛius pet Judie de byjevi 
dick, &c. : 

Et þdict* W. ex quo ip© ſufficieni mate- 
riam in Lege in plito ſuo Þdice replicando 
plitae in manutentioñ bzis ſui pdict᷑ net 
non Actionis ſue pdict vers pfar' B. ſu⸗ 
— allegavit quam ipe parat᷑ eſt veri⸗ 

care quam quidem materiam Pdice B. 


| non dedie nec ad cam aliqualiter reſpony 


ſed verificacon ill admittere oĩo retuſat ut 


— pet judie Er qu bꝛeve ſuum þdicr? 


onum adjudicet' ac ſeifinam, &c. ſibi ad- 
judicaxi, & Et quia Juſtie hic le advi⸗ 
fare volunt, &c. | 


"This 
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Al Rep!" 
This was a Formedon in Deſcender, and the 
Tenant after Imparlance pleaded nontenure of 
the whole, the Defendant Demurred, and reſol- 
ved per rot Cur' That tis not pleadable after a 
General lance 5 Ed. 3. 2. 41 E. 3. 21. 
jected, that general Nomtenure of the 
whole was, hut nomtenure of part was not. Vide 
3 Lev. 55. 
Note, Sar Demurrer al Rep, in Aſſault 
and Battery & fawx Impriſoum' Defendants 
juſtiſy by a Precept to Arreſt, &c. The Princi- 
pal Exception to the Plea was, that the juſtifica- 
tion of anArreſt by molliter menus impoſuer, was 
not any juſtification of the Battery, and rhe Caſe 
of Stoney and Calvert was cited Hull. 2. V. & N. 
which upon a Demurrer was adjudged accord- 
ingly by the whole Court. 2 Las. 92g. 


In Ingreſo. 
Vide Raft. Entr. 27 7. 
Al Information de Intruſion. Pl. 152. 


"+ 
Al Replevin al judiſdictionem. 
Raſt. Entr. 44. Mo. 82. 


— 22 13 Al 


# * 


tludend, Q 


net per Legem terre 
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Al Repl' al. Privilege. 
d. Vc pedice Simon die quod 


plitum 


Fj + Þdick Sant. ſupius replicando pla- 
citae-ac materia in eodem cohtent? minus 
ſumeieñ in Lege exif ad d Sim̃ a ditendo 


qd Cue Domini fiegis & Dne nnd nune 
hic cognicow pdriee piirt here non debet pꝛe⸗ 


ip© idem Sid ad piltum ilt 
modo c foꝛma p diet plitar neceſſe non het 
to aliqus modo res 
fpondere,” Et hoe parat eff verificare Unde 


* defcid' ſucieien Hepk-ipſſus' Bam. in hac 
parte idem Sim. pee inde pdiee Tibtates 
-& pnvilegia fibi allocort, Et qu ipꝰ e Cur 


die” DamtntHegis c Due uns hie in hat 
parte dimittat c exoneretur, cc. 

Et þdict' Sam. ex quo ip ſuſicien ma- 
teriam ad pzecludeny pᷣdict Sim̃ ad dicend 
qd Cur* Dnꝭ Regis © Dnf\an®© nunc hic 
cognitionem plitt pdict' here non debet lu⸗ 
pius plitavit ut pꝛius pet judic ſi pdict' 
Sim. ad dicend qd Cue Dnd 14 t Dune 
fin© nunc tognitionem ptitj iet here non 
— admitti debeat, &c. Et quia Ju- 

12 WES F653 -. 


The Action was for Debt in Commun; Banco upon 
Bond. Defendant pleaded his Privil:dge as Cuftos 
Brevium of the Ring- Bench. Plaintiff Replied, 


 #dmutti now debet, becauſe upon the return of the 


Capies, the Plaintiff had pur in ſpecial Bail A. and 
B. Whereupon the Plaintiff Demurred,and it was 
argued, that by putting in ſpecial Bail he had ſub- 


mitted himſelf to the Juriſdiction of the Court, 2 


„rn Na SW ne 38 


82328 


28 


The. Doctrine of Demurrers. 
. refalved per retome 


| Cur, that the putting in of Bail is no fubmifſon 


< 


Judiſdiction, be ir general or ſpecial, for 
Bail pur in, he is not in Court to Plead any 
thing, nor is the Plaintiff obliged to declare a- 


gainſt him; . whereupon his Plea of Priviled 


Al Repl al Prohibition. 


IDX; reſpond al. Contempe non eſt p2o- 
lecue contra pꝛohibitonem & Jlue 
1ur ceo, Et ꝓ Conlultazor bend, Qs quer 
al temps de (on admiſſion ne fuit Pꝛieſt in 
Ozders, Et tender Aſſue a ceo, Quce 
fepl qq al temps de ſon admiſſion, &c. il 
fuit Prieſt in Orders. Def. Demur. 

L. Et dier J. B. dic qu pdice plitum 
Þ Pdice A. H. qui tam, & modo &fozwa 
dice: {upius replicando; plitat matiam in 
eodem eontent minus luft ictem in Lege 
exit? ad inm̃ J. B. ad bꝛeve deĩ Ond 


Begis de Conſuſtatone in hae parte bend 
_pzectudeny feu retardand ad quod idem 
J. B. neceſte non het net per legem terre 


tenet᷑ ajiquo modo reſpondere, Et hoe pa- 
rat” eſt verificare, unde p dettid ſuſt iciem̃ 


- ;Bepl in hac parte idem J.-D. ut pꝛius 


pee 8 Et au bzeve dtĩ Pnd negis de 

contytatane-atae. J. B. concedae. + 
Eddie J. B. aui tam, &c. dic. qd placi- 

tum Mice p ipm J. H. qui tam. &c. modo 

4 5 diet” ſupius repiicando placitac 

matsriam im godem contenc boid & fufficie 

Bend t ad ip J. B. bꝛeve dtĩ Ond 


| de Condſultatone in hac parte hend 
þcludens quod quidem plitum materia 
| 1 


— 
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The Doctrine of Demyrrers. 
parar” ef verificare E pxtbars! pon: 
arat re re: 

Cur, 8c. Et quia þdice J. B. ad plact- 
tum ili non net il] hucuſq; ali⸗ 
qualie dedic idem J. Y. qui tam, 2c. petit 
judic', Et qu bzeve dci Ond Kegis de Con- 
ſultatone in hac parte wie tomtedat Sed 
quia Cur, &c. Vide Thef. Brevjum 194. & Cl. 
Man. 448. | 


In Quare Impedit. Kide Co. Entr. 496. 


Bro. Vade Me- One of the Plaintiffs dies after the laſt conti- 


cum, 365. 


nuance, and the other prays a new Writ of Ve- 


nire facias to try the Iflue formerly joined be- 
twixt the faid Parties. Defendant Demurrs. 


if. Et þdice Comes t Jacobus die 9 
ipfi non poſſunt dedicere quin pzediee &. 
moztua eſt pur pᷣdiet W. ſupius allegavit 
ſet ijdem Comes & J. ultius die qv pdice 
plitum pÞdice M. poſt Pdict ultimam contt- 
nuafonem pliti dice in manutenkon'” þdice 
bzig de Quare Ympedit ſupius pkitar? ac 
materia in eodem plito content minus 
ſuffictetd in Lege eriſtunt ad ipid W. ad 
dꝛe din Pnd Regis de Denire Facias hie 
duodecim, &c. ad triand Erie pdice ſupiug 
junct' hend manuteneny pꝛo eo qu pꝛedict 


bzeve de Quare Impedit per moztem Þze- 


dice C. uid queretd ſine aliquo Exie de coz- 
poꝛe per Pdiee M. pꝛocreat pendeid plito 
ills abatavit Qvg ipſĩ ad plitum ij mopo 
& koma p dict plitat' neteſſe non habent nec 
gem terre tenent” reſpondere,* Et 

parat? ſunt verificare, Unde' ex quo 
8 53 74 BS... - Yo, © 8h * 5 Hl te 


The Doctrine of Demurrers. 
. 
mpedit nomin puto pdiet 
tua eſt pet᷑ judicium, Et qu bzeve de Quare 
Ampedir pzopter mozrem þdace C. caſfer* 
Et qv nullum bzeve de Denire faciag hit 
duodeim, &c. ad triam exit” pᷣdict ſuping 
jun per Cur hic adjudicee, &. 
Et Þdice W. ex quo ip© ſuciem̃ mater 


in Lege ad manutenend ddin” bzeve de 


Quare Jmpedir quam ipſe parae eſt veri- 
ficare ſupius allegavit quam quidem ma- 
teriam þdice Comes c J. non dedie nec ad 


tam aliqualir reſpony ſet veriſicatom it 


admittere oĩo recufant pee judicium, Et 
q5 Þdice bꝛeve de quare impedit bonum ad» 
juditet', &c. The Plaintiff releaſes to the De- 
fendant after the laſt Continuance. 


In Quo Warranto, 
Vide ante al Bar in Que Warranto, Et Vide Co. 
Entr. 560. 
Al Placitum Relaxation. 


Vide Raff. Entr. 598. | 
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Et pdice ind ſufficied ma: 
teriam in Lege 12 Vin ea pdict ad Þdict 
KG. ut ballivos Hdice ID. D. a juſie 


. onnofceny. capfonem Averioz. dier in 
Þdice loco in quo, &c. peſudend ſupius al- 


legavit quam ip parat eſt verificare 
quam quidem i pdice Þ. & G. non 
dedie nec ad eam aliqualit' reſpond ſet 
veriſicatom ill admittere oĩo retuſant idem 
J. M. ut pzius pet Judic & dampna ſua 
octone tapt᷑om c injuſte detenom Yverio!. 


pꝛedict ſibi adjudicati, &c. Et "gun Ju 
tie, &c. 


la thisReplevin the Defendant made Cognizance 

as Bayliff af a Mannor,and preſcribes for the Stew- 

ard with the conſent of the to make By- 

„Laws, we forth a —— for the 1 
habitants of D. to repair a Penalty 

Five pounds, 2 


5 


Tbe Doghrine. of Demurrers. 
one of the Tenants, the Plaintiff Replied de injur” Al 
ſua propr? abſque tali Cauſa; Defendants Demur- 

red, and 0 Replication vas held without 
any particular Traverſe. 'Only Juſtice Levin, ſaid 
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In thisReplevin the Defendant made Cognizanc 

as Bayliff af a Mannor, and preſcribes for the Stew 
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Al Repł ſur Scire facias. 


fn. TT dict n. E. die qu plitum ddicr 
E. per ddice f. C. modo & foꝛma pe. 
dice lupius replicando plitat' materiag in 
eodem content minus ( &c.) ad ip H. T. 
txtut᷑onem ſuam de deba & dampnis ppe⸗ 
ox retupat᷑oũ pzedice Mus euny 
K. E. dend manutenend ad quod (&c.) Et 
Dot, &c. Unde, &c. pet᷑ judie q quod pzedice 
N. T. ab Erecufoid ſua de debo # dampnis 
ſug ipm n. E. bend pcludat?, &c. 
dice . T. die quod plitum pdice p 
. T. modo & fozma Þdice ſupiug 
plitat' matiaq;, &c. boom, &c. ad 
exetut᷑om̃ ſnam Þdice de bebo f 
dampnis Þdice olug pᷣfat Ko. virtute re- 
tupatoũ * dend 8 ou 
quidem, &c. quia, pee judie & exe: 
tut᷑om ſuam dus pdict᷑ K. de debo c damp- 
nis pᷣdict᷑ virtute fecupatom Þdice ſibi ad: 
* &c. Sed quia Cur”, &c. Vide 1 San 
359. 


In this Caſe tis faid, That the AR of Ob- 
| livion, Anno 12. Car, 2. had not granted reſti- 
tution to the Adminiſtrator of a Fele de ſe, upon 
an Inquiſition returned into the Kings- Bench, which 
| having found the Felony veſted a certain Debt 
and damages in the King, and the Pardon ws 
not ſufficient to reveſt them in the Adminiſtra- 
tor, and for a default of a reſtitution the Plain- 
tiff could not have them, but they remained in 
the King. 
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The Doctrine of Demurrers. 


Al Repl' in Tranſgr. 


}. 

tum Þdice Pdici N. lupiug repli⸗ 
tanoo plitat materiaq in eodem content 
minus ſufficiemd in Lege eriſf, &c. Et fic 
mozar', Et pet judie, Et qo pdice N. ab 
actione ua Þdice verlus ipos hend pze- 
tludat', &c. 

Et Þdice N. ex quo ipd ſufficiem̃ mate- 
riam in Lege ad agionem ſuam manute- 
nend ſupius allegavit quam ip© paratꝰ eſt 
verificare, quam quidem materiam Þdict' 
ſi 1 G & B. non dedie nec ad eam ali⸗ 
qualiter reſpons ſed veriſicacom̃ ill admit- 
tere oio retuſant ut pꝛius pet judie & 
dampna ſua octone tnſgr* inlultꝰ impꝛi⸗ 
ſonament” Pdice ſibi adjudicari, &c. Et quia 
Juſtic, &c. 

The Defendant in this Action juſtified by a 
Writ ſued out of Banco Regs al vi: Devon and 
Warrant and Arreſt thereupon at D. &c. Replic 
de injuris Abſque tali Cauſa. Defendant 
murs generally, and Judgment for him, for it 
is ill upon a General Demurrer to put matter of 
. and Fact, and variety of matters in one 
Iſſue, as the Warrant, Arreſt, & . And the words 
Er boc pet quod inquirat per Priam? are alſo o- 
mitted, and a Replication in ſuch a Caſe ought 
of it ſelf to make the Iſſue. Vide 3 Lev. 65. 

Vide 3 Lev. 133. Where in an Action of 
Battery the Defendant juſtifies by a command of 
the Bayliffs to prevent Reſcuing Goods ſeized 


upon an Execution. Rep! de injur* ſua 
and Traverſes the Command of t pay Be 


T Þdice R. J. G 4 B. die quod pli- Al ker 


NN Doctrine of Demurrerr. 
fendant Demurs generally; reſolved that the Tra- 
verſe was ill, for he might do it of his own ac 
cord to prevent a breach of the Peace. But it 
was alſo faid that the Defendants Plea was ill, 
becauſe. the Action being of a Battery at. . and 
the juſtification at S. in the ſame County, and 
the Bayliffs having authotity through the whole 
County, and fo the juſtiſication not local, and 
therefore he ought to have juſtified in the ſame 
place, and if the place had been material he ought 
to have traverſed all other places withid the ſaid 
County, wherefore Judgment was given for the 
Plaintiff” Ken, De ee ee 

Alſo 3 Lev. 92. The Defendant as to the re- 
ſidũe of a Treſpaſs juſtifies for a Paſſage with his 
Cattle, and that a Gate was placed fo that he 
could not paſz, per quod be pulled it down, c 
Plaintiff Replies, That it is not idem reſidus undi 
querit', Defendant Demurs. The Plaintiff Ar 
ed that Defetidant ought not to juſtify” pulling 
down the Gate, having not ſhewn "that" it was 
Locked or Nailed, per Cur it ſhall be ſo interided; 
he having pleaded that he could not paſs for it, 
and ſuch a general Replication is vain, and Judg- 
ment for the Defendant per tor” Cur 

Ia 3 Lev. 160. Defendant juſtified under 2 
Cuſtom for Freemen and Proprietors of Ships of 
Lyn Reps to dig in the Common Shoar for Bal- 
laſt, and adjudged good, though they ' were no 
Corporation, it being pro bono publico C Conſue- 
tudo ef Lex loci, and inherent in the Soil to ſerve 
any perſon qualified to uſe it; whereas a preſcrip- 
tion is in a perfon, and therefore ought always to 
be laid in Perſons or Eſtates of perpetual Exiſtence, 
but other wiſe of Cuſtoms, as Cuſtom for Fiſher- 
men to dry their Nets in another Soil, alfo to dig 
Lead in anothers Soil as far as he could caſt his 
Mattock, &%. jp 


The Doctrine of P᷑murſeri. 


Al Rep! in Waſt. 


dick ajozis Bie Civinm & Coitae 


nus lufficied in Lege eriff, ac. Et fic 
mur generalt,- Et hoc, &c. Unde; Kc Et 
n ddict” Majo: Die Cives g CviragCivir* 


delu aner &e. eee e 
Def. ex quo ip ſuſtiem materiam in 
lege in'ptito ſito! pbter | m 
ſus pdice oſug pzefac A: hend manittenens 
ſuping replicands allegaver (ccc) per jn- 


quia Yuſtic', &c. Vide 3 Lev. 34. brought a- 
gainſt an Executor in his own wrong of a Term 
for doing - waſt, and Judgment for the Plaintiff, 
though argued that there could not be fuch an 
Executor of a Term, but that when a Man en- 
ters wyongfully he is a Diſſeiſor, and could not 
be a Termor, ec. Vide Co. Extr. 709. Demurr 
al Rept” in Waſs. ba 


= 


Demurrer 


Feier g. die qo pdict' plitum pre. 
Cwie Pdict? ſupius replicando plitat apts 
5 


pdice” ab arione ſua pᷣbiet ver# ep} bend 


die —.— a ſua ottont vaſti Yendifoid 
3 pdiet' nbi adjudfrari, &c. Et 
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Demurrer al Rejoinder. 


In Cafe fur aſſumpſit. 


CT diet C. dit qu pᷣdictꝰ plitum pye- 
dirt . ſupiug rejungendo plitae 
3. — . — — 
ti Lege exiſt adretardatoid loquele pꝛe⸗ 
dice ipſius C. blug ddict 29. Qu; ipd ad 
plitum ill modo & a pdice placitat᷑ nes 
ceſſe non het nec per Tegem terre tener” re- 
ſpondere, Et hoc parat eſt verificare Unde 
ꝓ defcrd ſufficiem rejuncfonis ddice . in 
hat parte eadem C. ut pyius pet judic, 
1 ad de ſuid þdice re⸗ 

ny, | 
Et pdiet M. ex quo ip© ſufficiem̃ mate. 
riam in Lege ad pdice loquelam fine die 
quoulg, &c. remanere cauland ſupius re: 
jungendo allegavit quam ipe parat eſt 
a verificare quam quidem materiam Þdic' 
k C. non dedic nec ad eam aliqualiter re- 
| ſpond ſer verificafon ill admittere ofo re- 
culat ut pꝛius pet judic Et quod loquela 
pzedice remam ſine die quoulſq, &c. Et 

quia, &c. | 
Vide 3 Lev. fo: 11. Upon an Aﬀumpſit for 
Moneys received, Defendant pleaded in Abate- 
ment that the Plaintiff was a Recuſant Convict. 
Plaintiff Replies, That the King had Pardoned 
the Conviction · Defendant fays that the Plaintiff 
kt any time either before or after, had not confor- 
med herſelf, &c. Plaintiff Demurrs. It was faid 
that the Plea was ill, becauſe it was not averred 
that the Plaintiff was a Popiſh Recuſant, and the 
0 Stat ute 


Ai Rejeinder. ff. 
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excommunicated, but only Popiſh Recuſants, and 
a Reſpondeas ouſter wasawarded for the default of 
Averment, 

Aliter 2 Ven'258. Et Þdice J. E. dic 
gv plitum Þdice p dict J. C. modo t᷑ fo:zma 
pdict ſupius rejungendo placitat matiaq; 
in eodem content minus ſufficiem in Lege 
exiſt ad quod idem J. E. neceſſe non het 
nec p legem terre tener? aliquo modo re- 
fpondere, Et hoc parat᷑ cſt verificare Unde 
pꝛo defc) luſñciem̃ rejunct᷑om̃ in hat parte 
ipd idem J. pee judic c dampna ſua oct᷑one 
non plozmat᷑om̃ pꝛomiſſiom̃ & aſſumptom ilk 
ſibi adjudicart, &c. | 

Et pdict? J. C. ex quo ip© ſufficiet) ma- 
teriam in lege ad pfar' J. E. ab actione 
tua pꝛedict᷑ verſus eum pzecludend ſupius 
allegavit quam tpſe parat᷑ eſt verificare at 
quam quidem materiam Þdice J. E. non 
dediC nec ad eam aliqualiter reſpond ſed 
veriſicat᷑om̃ ill admittere oĩo recuſat ut pꝛius 
pee judie Et quod pdick J. E. ab Action 
ſua pdict᷑ inde berſus eũ hend pᷣcludat, &c. 
Et quia Juſtic, &c. 


This was upon an Indebitat aſ(ſumpſit, The De- 
ſendant pleaded the Statute of Limitations. The 
Plaintiff Replies by an Original Sued out. Defen- 
dant prays Oyer of the Original, which being a 
Clauſum fregit, he ſays the Plaintiit ought not to 
be admitted to ſhew it ro warrant this Declaration 
de placito quare cum indebitatus faiſſet, Ce. To 
ttiis the Plaintiff Demurred. The Court agreed ir 
was the Practice now ſetled to take out ſuch Ori- 
ginal in a Clauſum fregit, and to declare ſuper 
«{[n#mpſit or ihe like, but whether this was ſuffi- 
tiently (et forth in the Plaintiffs Replication, he 

* mentioning 


Statute of 3 Fac. 5. makes no Recuſants Convict Al Rejoincer. 
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; The Doctrine of Demarrers. 
mentioning nothing of the Courſe of the Court, 
but that he proſecuted ſuch Writ ea intentione to 
declare, and the Court being inform ed that there 
were a great many Preſidents in this manner, the 
Court appointed them to be looked into, Et ad- 
jornatur. 

Caſe for inordinately riding of a Lent Horſe, 
and Trover and Converſion for one Horſe, one 
Gelding and a Mare, &c. Defendant pleads 
Statute of Limitations, Replication, That he ſued 
out an Original in Trans quare clauſum fregit, &c. 


Vic Ebor' direct retornable in the fame Term, 


of which the Record is, &c. Et bec petit quod in 
quirat per patriam, &c. Rejoinder that the ſaidOri- 
ginal was proſecuted wich an intent to declare as 
in Debt for 7 J. and traverſes that it was proſe- 
cuted to the intent mentioned in the Replevin, Et 
hee, Cc. Unde, &rc. Plaintiff Proteſtando that he 
Sued out the Original with an intent to declare as 
in the Declaration, and then Demurrs. 

Judgmen: was given for the Defendant only 
becauſe the Plaintiff had concluded his Replica- 
tion to the Countrey, where he ought to have 
concluded with hoc parat eff werificare, tor per 
Cur? when the Plaintiff is conſtrained (as here ) 
to ſhew another Original than that, which by the 
general Intendment is the Writ in the Caſe, there 
he may not rake the liberty from the Defendant to 
give an Anſwer to it, and thar this Caſe differs 
trom the common caſe of plene adminiſtravit, 
where the plaintiff Replies, That the Defendant 
had aſſets tempore impetrat:onis brevis Original 
ipſius quer, for in ſuch caſe it is intended the true 
Original in the Caſe. See I Lutwiche's Entries 
101. 

It is alſo here noted, That no Exception was 
taken of the two diſtinct matters, wiz. the abuſe 


of the Horſe upon the Loan, and the Trover of 
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the other were compriſed in one and the ſame Al Rejoinder. 


Action. 


f. Lc pu J. D. die qu plitum u P. P. 
modo & fozma pdict' ſupiug rejun- 
gendo plitar* ac materia in eodem contene 
minus ſufficien? in lege exiſtꝰ ad Pdice J. 
ab act ione ſua Pdict? ver# ip P. bend 28 
cludend. Ad quod (&c.) Et hoe (&c.) Un- 
de (&c.) ut pziug petit judie & dampna ſua 
octone krattiom̃ convention Pdict' ſibi ad- 
judicar i, &c. 
Et Pdice P. dic quod plitum pdict' per 
ip P. modo & foꝛma Pdicr ſupius rejun- 
gendo plitat' materiag in eodem content 
bon ' & ſufficien' in lege ex iſtꝰ (&c.) ut pꝛius 
et* judic' ſi ip de kractione Conventom̃ 
dict* virtute Jndentur* pdict' onerari de- 
beat, &c. Et quia Julzic,, &c. 


In Debt. 


N. TT pdice J. B. dit quod plitum p2e- 

dict' p Þdict' N. . modo & fozma 
pdict' ſupius rejungendo plitat? matfiag in 
todem content' minus ſufficien (&c.) Unde 
p dekequ ſufficien' ſĩejunctionis in hat parte 
ip idem J. pet judic? & debum ſuu „dice 
unacum dampnis luis octone detenfon' de- 
bi il ſibi adjudicari, &c. | 


Defendant joins in Demurrer. 1 San. 25. Vide 
eundem 116. & 326, Where in Debt upon a 
Bond conditioned to n an award, upon * 

the 
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theDefendant pleads, that the Arbitrators made 
an award that the Defendant ſhould pay 31001, 
to the Plaintiff, and give a General R „ and 
avers that he paid the Money, and had given a 
Releaſe, but he omitted to ſhew that the Plaintiff 
was to give him a Releaſe. The Plaintiff took Iſſue 
that the Defendant had not paid the Money mod 
forma, &c. prout, &c. and tender d Iſſue, but 
did not ſhew the other part omitted by the De- 
fendant, whereupon the Defendant put in an in- 
ſufficient Rejoinder by way of Eſtoppel, and then 
the Plaintiff Demurred; 1 — 
opinion, that this ing the Plai 
could not — but would not 
give Judgment for the Defendant, and would have 
given the Plaintiff liberty to diſcontinue; and 
the Chief Juſtice r ed Mr. Sanders for 
pleading ſo ſubtilly on purpoſe to trick the Plain- 
tiff, by omitting the other part of the Award, 
but he ſays it was a Caſe of great extremity, the 
penalty of the Bond being but 20001, and the 
Award was for the Defendant to pay 3 1c 
when in truth there was nothing due to the Plain- 
tiff, but he was indebted to the Defendant. Af. 
terwards the Defendant exhibited an Engliſh Bill 
in the Exchequer, diſcovering an ill practice of 
the Plaintiff with the Arbitrators, and had relief a 
gainſt the Bond. 1 San. 327. 

I San. 8 3. Debt upon Bond given to Church- 
wardens, by the reputed Father of a Baſtard 
Child, to fave the Pariſh harmleſs. Defendant 
pleaded non damnificatus generally. Plaintiffs Re- 
ply, That none had taken care by the ſpace of 
a Month for the Childs maintenance, and that 
therefore they were forced fo to do, and paid 4 5. 
Defendant rejoins that he would have provided, 
and offered fo to do as well to the Plaintiffs as to 
the other Pariſhioners, but they would not per- 
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The Doctrine of Demurrers. 
mit him, but in their own wrong, and againſt his 
will put the Child to Nurſe, and paid the 4 s. Er 
boc, &c. Unde, Oe. per Cur” the Rejoinder was 
2 from the Plea in Barr, and that he 
ſhould have faid thus at firſt in the Barr, and 
Judgment for the Plaintiffs. 

a Bond to perform an 


2 San. 187. Debt upon 

award. Defendant pleads the Arbitrators made no 
award. Plaintiff Replies and ſhews the award, and 
that it was tendred the Firſt of May. Defendant 
rejoins and ſays it was not tendred upon the Firſt 


of May, & forma prout Et boc, &. Un- 


held to be a d from the Plea in Barr, and 
ill concluded with Et hoc, &c. Unde, & c. there 
being a plain and poſitive Affirmative in the Re- 
plication, and a flat and direct Negative in the 
Rejoinder. Judgment for the Plaintiff. 

Demurrer to a Rejoinder in an Action of Debt 
upon Bond brought by a Chief Bayliff of a Liberty, 
where the Defendant prays Oyerof the Original, 
Quo lecto & audito, Defendant pleads in Abate- 
ment, becauſe it appears both by the Writ and De- 
claration, that the Original was ſued out þefore the 
day of the date of the Bond. Repl', that the Writ 

which he declares was another Writ, and 

it forth, prout per breve. Rejoinder by way 

of Eſtoppel, by reaſon of the aforeſaid Oyer. De- 
murrer and Joinder in Demurrer. 

It was held by Chief Juſtice Trevor, Nevil 
and Blencow, that the Replication was good, for 
the Writ being filed, the reading of it is the Act 
and Office of the Court, and ſhall not prejudice 
the Plaintiff nor conclude him from ſhewing the 
true Writ; and this is not like to the Oyer of a 
Deed, for there the reading of it is the Act of the 
Plaintiff himſelf, and therefore he ſhall nat be ad- 
mitted to ſay, That the Deed ſo Read to the 

| K 3 Defen- 


3 
Al Rejoinder. 


de, &c. Plaintiff Demurrs, and the Rejoinder was P<murr. 
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Defendant is not the Deed upon which he decla- 
red. Juſtice Tracy was of another Opinion, a 
appears by the Report, and caſes cited, but not- 
withſtanding Judgment was given for the Plain- 
tiff. Vide 1 Lut. 1641, &c. It is there further 
obſerved. . | 


1. That there may be a Demurrer to a Writ 
for any inſufficiency apparent within the 
Writ after Oyer of it, and entry on record, 
as well as for variance between the Count 
and the Deed upon which it is founded, and 
Caſes and Authorites are cited. 


2. That one cannot demand Over of a Deed, 
but during the time that it is in Court, and 
that is for the whole Term in which it wa 
produced in Court. Co. 5. 74. Wimarke 
Caſe. So that tis as well in the power of the 
Court to give Oyer of a Deed, as of a Writ 

Quere donc le reaſon del difference enter Ojn 
de Brief & Oyer de fait. 


In Formedon. 
Vide 3 Co. 57. & Co. Emtr. 18, 


In Quare Impedit. 


Vide Raſt. Entr. 527. Co. Entr. 516: Vide Bn 
Vade mecum 35 1. for that the Rejoinder is: 


departure from the Barr. 
Sur Scire facias. 


r. L dice J. B. die qu $6 plitum dic 
L. A. P. +. ſupius rejungendo plita 
Waceriaq in eodem content minus (ufficien 

| ; ; * 1 


The Doctrine of Demurrers. 
in lege exiſt ad ipm 
ſua pdict vers Þdice J. P. de Þdick 300 /. 
c öſus pfar' Y. de pdice 3-0/7. p ipſog in 
fozma Þdice ſepatim retogñ hend pcludend 


quodq; ip© ad plitumili modo + fozma p diet 


plitat᷑ neceſſe non habet nec p * terre 
tenet' aliquo modo reſpondere, Et h 


rar” eſt verificare, Unde ꝓ deſtñ̃ ſufficiem̃ 
rejunctionis þdice J. P. & Y. in hac parte 
idem J. B. ut pꝛius pet? judic' & execut᷑on 
dſus pdict* J. P. de Þdict? 300 J. & verfug 
pꝛekat D. de pᷣdict 300 l. p rpc in fozma 
pdict' ſepatim recogn ſibi adjudicari, &c. 

Et Þdice J. P. cx H. ex quo ipſt ſufficiew 
materiam in lege in plito ſuo pdict᷑ ſupius 
rejungendo plitat' ad pᷣdict J. N. ab exe⸗ 
tut᷑one ſua verſus eos de pᷣdict 300 J. ſepera⸗ 
tim p ipoñ ut pᷣkat recogũ ſupius allegaver' 
quam tpfi parat ſunt verificare quam qui⸗ 
dem materiam Þdict* J. B. non dedie nec 
ad eam aliqualit reſponð led verificacon' tif 
admittere oĩo retuſat ut pꝛius pet judi⸗ 
cium, Et quod pdict' J. B. ab execut᷑oñ ſua 
pdiet vers eos de pdict? 300 /. ſeperatim per 
ipoñ ut pᷣkat retogũ hend pꝛecludat', &c. Et 
quia Juſtic, &c. Vide Lev. Entr. 173. and 
3 Lev. Rep. 235. Scire facias verſus Bail. The 
Defendant traverſed matter in Law, and concl: - 
ded prout Cur conſideraverit, and there ſaid thac 
tho? the Original was in London, and the Declara- 
tion in another County, tis good againit the Par- 
ty, but not againſt the Bail, for by ſuch a varia- 
tion of the County, the Bail is diſcharged and not 
liable to damages upon the new Declaration, Fu- 
dic pro Def. | 


- 
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In Tranſgr. 


Duc? Demur al Rejoinder, & Def. jung in 
morac 2 Ven. 193. The Plaintiff declared upon 
an Aſſault and Battery, Wounding and Impriſon- 
ment. Defendant as to Vi & arms & vulneratio- 
nem, pleaded not guilty, Et quoad reſid he juſti- 
fied for that he obtained a Judgment againſt the 
Plaintiff in the Common Bench, and a Capias ſa- 
_— was awarded and delivered to the Sheriff 
who at the requeſt of the Defendant wandavit 
execurion inde to the Baylift of the Dutchy of 
Lancaſter, &c. Plaintiff Demurred. Upon the 
Demurrer it was adjudged for the Plaintiff, the 
Defendant having not pleaded to the Battery Alſo 
he did not ſhew that the Mandate was under the 
Hand and Seal of the Sheriff. 

Vide Demurr al Rejoinder in Trans. Raſt, Entr 
145, 659. | | 


In Waft. 
Vi. Co. Entr. 698. 
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Demurrer al Surrejoinder. 


* E Pdice B. die qu plitum pdict᷑ per Al Surrey 
dier B. modo  fo2ma dice ſupe- 

rius Surrejungendo placitat materiag; in 

eodem content minus fufficieid (&c.) Unde 

pee Judie  Pdice A, acttonem, 8c. 

Et Þþdice A. ex quo ip© ſufficien mate⸗ 
riam in Lege in Surrejunctione ſua Þdice 
ad actionem ſuam Þdice 6ſus pfar* B. hens 
manutenend ( &c.) ut pzius per” judic & 
de bum ſuũ Pdice unacum dampia ſuis oc- 
tone detenTotd debi ill ſibi adjudicari; &c. 
| Vide ſimile in Trans, &c. Co. Entr. 233. 647. 
Bro. Red. 255. Clift. 294. &c. and ſee before at 


the beginning, page 10. ' 


= 


Demurrer al Rebutter. 
Vide Ante 79. 


* E pdice M. O. die qu plitum pdice, 
pdice W. B. & Z. lupiug repellen- 
do piicat' ac materia in eodem content mi⸗ 
nus luffciefd in lege eriſtunt ad ipm̃ W. D. 
ab actione ſua Þdice 6ſug pᷣkat W. B. XZ. 
dend pᷣcludend qdq ipꝰ ad plitum ill modo 
fozma pdict᷑ plitar' neteſle non habet nec p 8 
gem terre tener reſpondere, Et hoc pa⸗ >= 
rae eſt verificare, Unde pꝛo defcd ſufficiei) 
plict pþdice W. B. & T. in hat parte idem 
N. O. ut pzing pee judic E any 
| ockons 
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ockone tranſgr' infult' & impꝛiſonment 
dice ſibi adjudicari, &c. 

Dek. jung in mozae. Vide Lev. Entr. 193. 

This was a Treſpaſs for Battery and Impriſon- 
ment, 13 Funij. 22 Car. 2. Defendant pleaded 
that 16 Marcij an Attachment iflued out of Chan- 
cery to the Sherift, and that the Sheriff after de. 
livery of it to him 27 Mai, made a Warrant to 
the Defendant, whereupon he rook him eodem 
27 Maij ; and traverſes all time before the War 
rant or after the return of the Writ. The Plain. 
tiff maintains his Declaration, Abſque boc, that the 
Writ was delivered to the Sheriff before the Bat. 
tery and Impriſonment, Defendant joins that before 
the return of the Writ, it was delivered to the 
Sheriff Scilt eadew 27 Maij, and that . before 
the Arreſt he had not notice; but that it was deli. 
vered to the Sheriff. The Plaintiff Surrejoim, 
that before the Arreſt the Writ was not deli 
vered to the Sheriff. The Defendant rebuts a 
before, that he had no notice but that the 
Writ was delivered to the Sherift before the 
Arreſt, Et de boe pom le ſup Priam?*, whereupon 
the Plaintiff Demurrs, and by Pemberton Chief 


Juſtice, and the whole Court, Judgment was gi 


ven for the Defendant. For Firſt, Tis not ma- 
terial if the Writ be delivered to the Sheriff be. 
fore the Warrant and Arreſt, fo long as in truth 


there is a Writ, which warrants the whole. 2. There 


being a Writ, and a Warrant upon it, the Bayliff 
ſhall not be charged for executing it, for he is not 
privy, neither had notice of the time of delivery 
of it to the Sheriff, and he had tendred an Iſſue of 
the notice which the Plaintiff had refuſed to ac- 


cept. Seo 3 Lev. Rep.93, . 
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Demurrer in Replevin, to a Releaſe 

' pleaded at the Aſſizes after the laſt 
Continuance, upon an Iſſue joined, 
and FYenire facias awarded. 


T Þdicf J. C. in 


yic ad taptom Jur pdice inter ipm̃ J. & 
pdict“ W. & n. p2ocedere non debent quia 
dic? qy * ult continuatonem placiti þdict' 
[cift = 12 die Febr' ult 5 t ante 
hunc diem fcifr 3 diem Martij, de quo qui⸗ 
dem 12 diem Febr. placitum pdict int par⸗ 
tes þdict? continuar' fuit uſe ad hunt diem 
þdicr” N. J. in reco2y pdiet mentonat᷑ per 


nomen . J. de B. in H. in Corm̃ H. Tabo- 


per per quoddam ſcriptum ſuũ Kelaratiofi 
guod idem J. ſigillo ipfiug ft. ſigillat hic in 
Cur? pfert gereid date quinto die Martij ulf 
pꝛetito remiſit relaravit & quiete clamavit 
pdice J. C. oes & oion atio & actiones 
tauſam c tauſas actionig acectam unam 
ationem in Replegiar' Anglice Keplevin 
tune depended & ad Exit', c oiod pzoces 
ſupinde int pdice J. C. quer & W.B. : 
— A. J. + oeñ lece 44 * tran 
dampna E demand quecunq; put per yu 
fcripfum relaxatom plening liquet , 
hoc parae eſt verificare Unde pee Jubi 
Et 95 JFulkik pdice pic ad capfoid Aut "RA 
ulterius pcedere nolunt, &c. 
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p2opr? perſon' ſua ver) 
Et die quod pᷣdict Juſtice Dnd Aegis whe Ao. 


Et modo hie ad hunc diem ſcilt' a die Deouner. 


\ 


aſch in quindecim dies veid hie inCur' tam 
dice J. quam Þdice M. c R. p Attozid — 


The Doctrine of Demurrers. 
$dice, Er þdice W. & A. dit qu dice placi- 


tum þdict J. ad Aſſiſlas þdict poſt ult᷑ con- 
tinuatom̃ placiti pᷣdict᷑ lupius płitat᷑ mat᷑iaq; 


in eodem content minus ſufficiefd in Lege 


exiſt ad impediend capton) Tur pdict inf 
partes þdicf Qdq ipſi ad plitum þdic” mo- 
do foꝛma pdict ſupius plitat* neceſſe non 
bent nec p Legem terre tenent reſpondere, 


Et hoc parat᷑ ſunt verificare, unde pet judic 


E rettozũ Averiozu pdick unacum damp⸗ 
nis mis & cuſtag ſuis pdict' ſibi adjudi- 
cart, &c. 


Et pᷣdiet J. ex quo ipꝰ lufficied mate⸗ 
riam in Lege ad impediend capfonem Jur 
pdict int parte g pdice ſupius plitando al- 
legavit quam ipe parat eſt verificare quam 
quidem materiam pdice W. & A. non de⸗ 
die nec ad eam aliqualit* reſpond” ſed veri- 
ficatiom̃ ill admittere oio retuſant pee ju- 
dic' c dampna ſua octone capt᷑oũ & deten- 


rom ovium & agnozum Þdice bi adiu⸗ 


dicari, &c. 
Vide 2 Lat. 1141 & 1142. Where its ſaid this 
er was never argued, but it isthere noted, 
that this Plea of Releaſe is ill, becauſe no place is 
alledged in the Plea where the Releaſe was made. 
2. That it is not agreeable to the beſt forms of 
Prefidents in ſuch Cafes, for the true Pleading of 
a Releaſe made to a Plaintiff is thus. — Et þdice 
A. die quod quer poſt ult' continuat᷑om̃ 
placitt pᷣdict᷑ ſcilt poſt tiel jour ult' pᷣtitꝰ de 
quo die loquela pdict' ult continuat᷑ tuit hic 


uſq; ad hunt diem ſciit in Ocab, &c. tunt 


poor” ſequetd ⁊ ante hunt diem ſeilt tiel jour 
ct' Auer. & c. Co. Entr. 517. Aſh. 8. & 
477. Clift. 620. 18 E. 4. 136. Yelv. 141. Raft. 
Releaſe 12. | 
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The Doctrine of Demurrers. 


Alſo that the Plea is not well pleaded, being 


not pleaded in Barr, viz. Judgment ſi Action, &. 
according to the beſt opinion. 

And in ſome Preſidents it is Pleaded quod. Quer 
actionem ſuam predictam ulterins manutenere [eu 
ulterius e hen debet, & c. which ſeems to be 
the proper way of Pleading any Collateral thing 
which happens after the Action was depending; 
for it admits the Action was well brought, but 
that the Plaintiff by reaſon of this new matter 
ought not to proceed further in it, c. Iden 
2 Lat. 1143. 


Demurrer al Eyidence. 


HIS fort of Demurrer is made, when the 
| Party demurring, doth demand the Judg- 
ment of the Court, whether the matter 
given in Evidence be ſufficient ( admitting all to 
be true) to find a Verdict upon the Iſſue joined: 
And therefore if the Plaintiff in Evidence ſhew 
any matter of Record, or Deeds or Writings, 
or other matter of Evidence by Teſtimony of 
Witneſſes or otherwiſe, whereupon a doubt in Law 
ariſeth, and the Defendant offers to Demurr in 
Law upon it, the Plaintiff muſt join upon it; and 


fo on the other party, and the Plaintiff and De- 


fendant muſt agree the matter of fact. The form 
whereof follows by the Plaintiff. 


. Et þdict' A. die qd materia Þdice p 
dice B. Jur pdiet' modo ck kozma pdice 
upius in Evibens oſten minus ſufficiens 


in Lege exiſt ad yang Exit” pbice inte⸗ 


. 


rius 
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- Þdict in Evidene in hac parte oſten# Adem 


* , 


ue Doctrine of Demurreri. | 
rius june ex parte ejuſdem B. Qu ipd 
ad materiam ilf in fozma dice in 2 
oſtenõ neceſſe non habet nec p Tegem terre 
tenet reſpondere, Et hoc parat eſt verifi- 
care, Unde ꝓ defci ſuſñciem materie Jur 


A. pet' judie, Et quod Jur pdice de ve⸗ 
redfo ſuo ſuper Erie pᷣdict reddend erofien- 
tur, & debitum lum infraſcripe unacum 
dampnis luis octone detencaid debi ilk ſibi 
adjudicart, &c. 

Et pdiet B. ex quo ipd ſuſiciem̃ mate- 


riam in Lege ad manutened Exit dict' ex 


parte ipſius B. Jur pdic” lupius in Evi- 
dene oſtens quam ipꝰ parat᷑ eſt verificare, 
quam quidem materiam Þdict* A. non de: 
die nec ad eam aliqualiter reſpons ſet veri⸗ 
ficacofd ill admittere oĩo recuſat pee judi- 
cium, Et qd þdict? A. ab actione ſua pdict' 
berſug eum hend —— at qo Jur pꝛe⸗ 
dick de veredco ſuo luper exit Þdict' reddend 
exofientur, &c. Super quo Jur Þdicr* de 
aliquo veredfo inde reddend p Cur hic ex 
aſſenſu Partium Pdice exoneren ur, &c. 


Note, Tis ſaid, That if a Demurrer be made 


upon the Evidence, the Evidence ought to 
be entred verbatim. Kelw. 77. 


The 
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The Dockrine of Demurrers. 


the Defendants Council. 


ſſ. Poſteaq; ſcilt die & loco infra content 
co2am / &c. ut in ak uſq;) Er Jur jurae ill 
ſilit exan' videlt 2D, G. ( &c. ) vetd ac in 
Jur ilk jurat exiſtem ad veritae de infra- 
content elcd triat' & jurae fuer, qui 
dem Jur modo ck fo2ma pdict᷑ jurae ex iſtem̃ 
G. H. mik ferviens ad Legem de Conſilio 
pdict”? W. B. pꝛoduxit quoldam J. D. & 
T. E. ex parte quet᷑ ad ꝓbanꝭ exit pᷣdict᷑ qui 
quidem J. D. jurae sxiſtem dedit in Evi- 
dene Jur p &x juravit in hijs Anglicanis 
$bis videlt, That, Ge. (reciting F.D's Evidence) 
Et pᷣdict T. E. juratꝰ exiſtem dedit in Evi- 
dene Jur Þdict? E juravit in hijs Angli⸗ 
canis verbis videlt, That upon diſcourſe, C&c. 
and fo recites T. E's. Evidence, Et ſuperinde 
D. P. ex Conſilio Def. dirit, qd Materia 
pdic' ſupiug in Evidence dat non kuit ſuſñ̃⸗ 
ciem in Lege ad manutenend Erie Þdict” 
Et mozatur in Lege ſup Evidence Þþdicr', Et 
hoc, &c. Et pet, &c. Et pdict' Conſil ex 
parte Þdict” Quer dirit q5 fuit ſufficiens 
in lege, Et hoc, &c. Et petꝰ &c. Sup quo 
Jur* pdict ſup Sacrum fury die. Si lex 
ſit cum Quet quod pzedict Def. eſt Cut 
de infracontent modo ct fozma pꝛout 
pzedict' quer interius narravic QTq pꝛe⸗ 
dick quer occaſione pᷣmis ſuſtinuit dampna 
ad 11 J. :os. ultra mis & cuſtag, Et pꝛo 
mis & cuſtag il ad 40s. Er ſi lex fir cum 
Def. Jut þdic dicunt, Qdg pdict' Def. non 
eſt Cut modo ct fo2ma pur pᷣdict M. B. in⸗ 
teriug vers eũ Querie, Vide Reg Plact- 
tandi 132, This Action was upon a decerr in 
"6 Selling 
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Selling the Plaintiff Twelve Trees, and Iſſue 
nou Cul. 


This concluſion is much like that of a ſpecial 
verdict, where, though the Jury proceed, yet 
the matter by them ſpecially found, is left to the 
Judgment of the Court. . | 

See Demurrer al Evidence ſur trial al 
Barr, in aſſile de vovel diſſeiſin. Raſt 
Entr. 318. Aſh. 116. | 
1 fl. Site de darrein pꝛeſentment. Co. Entr: 

2. 

ll. Sile in foxnedon. Hern. 478. 

ff. Sile ſur Jnfozmacord. Co. Ent. 258. 

i, Site in debo. Co. Entr. 134. Dyer 112. 

NN. Sile in debo, Under ſeveral Iſſues, De. 
murrer ſur Evidence al 1 Iſſue, Et veredie 
Þ Dek. ſux auter. Raſt. 148. 

l. Sur Nd Pd in trans. Raſt. 148, 604. 

. Sile vers Exec qui plitat ne Anque⸗ 
Exec. Raſt. 317. | 

iſ, Sife & Judicium p quer Afh. 162. 


See for a Writ of Inquiry of Damages, where 
the Parties Demurred in Law upon the Evidence 
given to the Jury. Theſ. Brew. 148. 

Ser 1 Preſidents in Tryals per Pais, fo. 356, 
357, Cc. 


Bill of Excep- Note, A Bill of Exceptions grounded upon the 


tions. 


Stat IV. 2. Cap. 31. is ſomething like a Demur- 
rer to an Evidence in form, but nearer to a Writ 
of Error in effect. This Statute provides, That 
when any who is impleaded before any Juſtice 
doth alledge an Exception, praying that the Ju- 
ſtice will allow it, which if they will not allow, 
if he that alledged the Exception do write the 
fame and require that the Juſtices will put to — 

19 


ACCOr 
allow 


The Doctrine of Demurrers. 
Seals for a VVitneſs, they ſhall ſo do, and if one 
will not, another ſhall. 

And if the King upon Complaint made againſt 
the Jullices cauſe the Record to come before him, 
and the ſame Exception be not found in the Roll, 
and the Plaintiff ſhew the Exception written, un- 
der the Seal of a Juſtice, the Juſtice ſhall be com- 
manded to be ready at a certain day, either to 
confeſs or deny his Seal. And if the Juſtice can- 
not deny his Seal, they ſhall proceed to Judgment 


according to the ſame Exception as it ought to be 
allowed or difallowed. 


A Bill of Exceptions. 


thereof: Firſt, the Declaration is ſet forth, 
to the end, Et inde producit ſect am, &c. Next the 
Pleadings wherein ſeveral iſſues are joined, Et de 
hoc pom fe ſuper pꝛiam̃, &c. Jdeo tam ad 
triand erie it' quam Pdict* all ſepa? exit᷑ 
ine partes pdict' ſupiug ſilie ſepalit & re- 
ſpective junct ver) inde Jur cozam Dna 
Rege apud Meſtmd die lune pꝛox poſt Octab 
pur bte Marie virg, Et qui nec, &c. ad re- 
coghh, &c. quia tam, &c. -Jdem dies dat eſt 
partibus Pdict? ibm, &c. 

Qui quidem ſepa? Exif in fozma ßdict' 
inter partes Þdicc reſpeaive junt' poſtea 
fcilt ad Aſſias tent apud Caſtrum C. in 
Com̃ pdice coꝛaam M. M. Capita Baro 
Scac der Dnd fiegis & B. W. mik ud Ju- 
tie ded Dnĩ Negis de Banco Juſtic Dud 
Regis ad Aſſias pdict ꝓ Þdice Com̃ ca- 
piend aſſigh ſcdm fond Statut, &c. die 
Martis 14 die Marcy Anno find ded Dnd 

L Regis 


EE Brownlow Redivivus 121. the Entry 
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The Doctrine of Demarrers. 
Hegis nune 34 ad Tziatonem deve Ad 
diem cozam Jultic Þdice vem tam 
S. B. in pꝛopt᷑ perſom ſua quam pze- 


dor 


dice J. F. &c. p Attoꝛũ furd pᷣdict᷑ Et juĩ 


ure ilt ad triand Exit pdice impannel. 
ae erac” ſilit ver, Et in Fur ilk ad triam 
leperak Erie pzedict* impannellat erac” 
ſilie vem, Et in Jur iſt ad triany ſeperat 
Exit in fozma pzedice reſpedibe jun ju- 
rae fuer, Et ſuper triatom) ill in foꝛma 
pꝛedict habit in manutentom p2edice Erie | 
ſupius ule jun pdier S. D. dedit in Evi. | 
denciig Fur fic im pannellat & jurat᷑, Qy 
Þdice J. . T. C. n. c P. itinerafone ſug 

erga Weſimd pdice ſimulcum, &c. And fo fer 
forth the ſubſtance of the Evidence, At ſuper 
inde Conſiliarij ex parte Þdice J. F. &c. 
interpoſuer c infiſtebant qu Materie pdict 
Tur pdict in Evidene ſic ut plere dat nen 
t̃uer' luffitiem̃ in Lege ad manutenend Erie | 
pdice er parte pᷣdic S. Et ea de cauſa pe- 
tier e pfae Judic qu materia ill fozet ſpeci- 
aliter compere, Nihilommus Juſtie ddicr? 
declaraver opinionem ſuam id materie pe: 
dict' Jur' pdict' fic ut pkert in Evidene 
dat fuer lufſicieñ) in Lege ad manutenene 
Exit? pdice ex parte pᷣdict S. ſi Jur ili cre: 
derent cx invenirent qu pfat J. F. &c. tre. 
didiſſent & p ſe fuiſſent ſatigfac' de veritate 
Material Þdice eis ſic ut pᷣkert in Evidene 
dar Ac ſupinde pfac Juſtice p direciones 
ſuas {com opinionem ſuam Þpdice poſuer 
tonſider atom inde Tur þdice Sup quo Con- 
ſiliarij ptat J. F. &c. tonteper Qs p Te: | 

gem terre materie pdict' ex parte pfar* S. 
ut Þdicr' in Evidenc ſic ut þfer!'* dat (licer 
r ill erederent & invenirenr 5 Evidene 
it) quod pfat J. F. &c. cred my — 
Sp u 
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n fuer in Lege ſuſſiciem ad manucenent 
mM dict S. BD. Iden poſuet᷑ Extep⸗ 
m Opinioid Juſltic þdice, Et petier 
6d þfat* Yuſtic —_— manug 45 
ſua huic Bille ſcum fozmam Statuti in 
modi caſu edit? c p2ovis ac 117 pat 
. I. appoluic m & ſigilk (ua adinde 
fozmam Statut pdice Dat apud Ca- 
ſirum Cane 14 die Warcij Anno und dcd 
Pnd Kegis nunc 34: Hu. Wyndham. 
See another there fo. 141. upon a Writ of 
Error, with a Precept to the Judges to come be- 
fore the King, 4d dedicend* wel cogn' figill', &. 
| they come and acknowledge their Seals 
to the Bill of Exceptions, &. que quidem bills 
Excepcon' ſequit in bec verbal. WA, Mexnorad” 
quod, Cc. ſetting forth the whole Proceedings, 
Evidence, Verdit, ſigning of the Bill, and theri 
the now Plaintiff comes and aſſigns Errors, and 
Defendant Pleads in nullo eff d errat Days given by 
continuance, and Judgment confirmed. 
| Aliter in Ejectment in Communi Banco, Idem * 


Ale, where the Juſtices refuſed to receive and 
inrol the Plaintiffs Replication in a Quare Impe- 
dit. Idem 1 36. | | 

Vide Raft. Entr. 96. 345, 393. Ws 

Tal. per Pau, fo. 365. Oblerves; that theſe 
Bills of Exception are to prevent the precipitanc 

of the Judges, and ought to be allow in al 
Courts, td in all places of Pleadings, and may be 
put in at any time before the Jury have given 
their Verdict. Bur that this Bill is rarely uſed; 
there being impar congreſſus betwixt the Judge 
and the Council; and the prudence of the Judges 
induce them to find ſpecial Verdicts iu caſes of 
doubt and difficulty. 

L 2 But 


— , , 4 


The Doctrine of Demurrers. 
But if the Party will have it, it is there obſerved, 
Page 363. That the party muſt pray it, and that 


all the Juſtices ought to Seal; yet it one doth tis 


ſufficient: If all refuſe it is a contempt in them, 
and the party grieved may have a Writ grounded 
upon this Statute Veſtm Cap. 3. commanding 
them to put their Seals juxta formam Statuti, E: 
boc ſub perilculo quod incumbit nullatenus_omit- 
Fats. 

Again if the Juſtice die before he acknowledge 
his Seal according to the Act, a Scire facias ſhall 
go to his Executor or Adminiftrator, for the death 
of the Judge is the Act of God, which ſhall not 
prejudice the Party, and if the Judge deny his 


Seal, the may prove it by Witneſſes. 


Alſo if the Party be dead, his Heirs or Execu- 
tors, & e. according to the Cafe may have a V Vric 
of Error, upon this Bill of Exceptions, and no di- 
minution can be alledged, for the Parties are con- 
fined to the matter in the Bill. 


By which Obſervations what is ſer down before 
concerning theſe Bills of Exception are fur- 
ther explain'd. 


| See Lutwyche's Entries, go5. J. Hill. 11. 


V. z. Firſt, the Writ of Error to the Chicf Juſtice 
of the Common Pleas with the return of the Re- 
cord, wherein the Declaration upon an indebita! 
aſſumpſit is entred, the Plea Now aſſumpſit and 
Iſſue, the Verdict for the Plaintiff, day given 
by the Juſtices, and Judgment for the Plaintiff, 
Then Poſtea Scilicet, &. comes the Defendant 
(now Plaintiff in Error) by his Attorney, and 
tuggeſts a Bill of Exceptions made at the Trial by 
his Council to the matter then given in Evidence 
for the Plaintiff, and Signed by the Juſtices with 
a profert in Cur of the Bill, and prays. a VV 


ſolid. Et ad 


The Doctrine of Demurrers. 


the Juſtices, Et ei concedit', &g . Then a Precept 
fo the Juſtices to appear ad noſcend wel dedicend” 
reſpeiva ſigilla, and day given to the Parties. 
The Juſtices come and acknowledge their Seals. 
The Bill of Exceptions ſet forth in bee werbs. 
Middleſex fl. Memorandum quod, Ce. with re- 
cital of the Declaration, Defendants Plea, Yenire 
Verdi for the Plaintiff, with an affidunt damp- 
na, Cc. Et pro mis & cuſtag ill ad quadragints 
predict Triacont , &c. ſetti 
torthgthe Evidence given for the then Plaintiff, 
That he was ſworn, admitted into the Office of 
Town Clerk of Oxford, 29 April 1697. And 
that after his Admiſſion and before the V Vrit pur- 
chaſed, the then Defendant had received 5 /. of 
the profits belonging to his Office. That the next 
Quarter Seffions was the Third of May, after his 
Admithon, (which was afterwards adjourned to 
the Second of Faly) and that he there did what he 
ought to do by the Statures ; then the Record of 
the Seſſions are ſet forth for the taking of the Teſt 
and Aſſociation, Ac ſuperinde Concilium predict 
S. ex parte ſua interpoſuer c. and excepted to 
the Evidence given for the Plaintiff, and fo ſets 
forth the Exceptions and requeſt to the Juſtices to 
Seal the Bill offered, Quapropter idem Fuſtic“ 
ad requiſicon predict S. banc bilam ſigillaver 
ſedente Cur eodem die triacon Exit predict? &c. 
Geo. Treby, Edward Nevill, F. Powel, To. 
Blencow. 3 | 


N. VVright, ꝓ quer“, Edu. Lat wyc be p Def. 


Et ſuper hoc idem S. T. aſſigns Errors, Scire 
facies to the now Defendant, to hear the Errors 
I, Se. The parties appear, Errors aſſigned again, 
and in nullo eff Errat Pleaded. Sed quiz Cur 
(&c.) dies dat (&c.) Eo quod Cur des Domini 
Regis nunc hic inde nondum, &c. ; 

| L 3 | This 
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The Dall of Demarrers. 


This Caſe Was by Counſel on both 
fides, and much was Ze prove 0 that — wt 
cords produced were not 
the Plaintiff at the next Seſſions, Ce. = 
miſſion had taken the Oaths of- Supremacy and 
Allegiance, Cc. according tothe Statute 2 5Car.2. 
but the Court ſaid nothing to the matters urged 


by the Counſel, for the Chief Juſtice obſerved 2 
Defect in the Bill of Exceptions, which preven- 


ted the taking of them into conſideration, which 


was, That jt did not appear in the caſe but that 
the profits of the Qffice, charged to be received 
be De Defendant, and for which the Verdict is 
given, were received by the Nefendant after the 
Plaintiffs admiſſion into his Office and before the 
next Seffions, and if ſo, altho it be admitted that 
the Plaintiff had not taken the Oaths or had other. 
wiſe qualified himſelf according to the Statute, fo 
that by his default his office became ipſo facto void 
for the time to come: Yet it does not prove bur he 
was a compleat Officer for the whole time after his 
admiſſion and before default, c. and had right 
to all the Perquiſits of the Office, and well able 
to demand ſatisfaction againſt any, which during 
that time uſurped upon him, and for that reaſon 


5 Judgment Was affirmed Vid. 2 Lut. Ent. ng 
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of Efeppels. 


Theſe are a fort of Pawe or Demurrer 
in Law, to hinder the other party from the bene- 
fit of his Pleading, and it may be Demurred to, 
as alſo in ſome Caſes there may be a Demurrer to 
a Demurrer, of which hereafter. 


In an Indebitat' aſſumpſit for Goods Sold, the 
Defendant pleaded {he was Covert Baron, Rep! 


per Eſteppel, quis poſt Li Lo. 


aliqua pallegat' ad bzeve dice reſpon⸗ 
dere debet quia dit gd idem H. Termid ſed 
Dillariz ule pzetit implitavit dice A. in 
plito Pdice in Cur Dnd Kegis de Banco 
hit, Et idem . in eodem Termino ſcd Hilk 
narravit vers pfat A. in eadem Cur in 
plito pdiet, Et eadem A. in pdier Termio 
{cd Hilf p pdiet P. B. Atto2kd lum vem EX 


\N. Et pᷣdiet Þ. dic 4 pdice A. per Luv. 23. 
it | 


defend vim & injue quando, &c. Et adtunc 


tit licenctam ad Narr Þdice inde inter⸗ 


quend hic uſq; a die Pas in quindecim dies 


tunc pꝛox ſequemcł huit, &c. idem dies dat᷑ 
fuit eidem H. hic, &c. pꝛout p ſiecoꝛd & 
pꝛotels inde in Cur fiegts hic remanetd li⸗ 
quet manikeſte, Et pdiet A. ad pdict' quin⸗ 
dem Paß plitavit modo c fo2ma ſupzadick. 


Et idem H. die qd plitum pdice modo & 


fozma dice poſt pᷣdict licene interloquend 
mar makiaq in eodem content minus 


Ip© ad placitum Pdicr' neceſſe non habet a- 
liquo modo reſpondere Unde idem h. per 
f 3 judicium, 


fliciem in Lege exiſt ad ip? H. a reſpons 
ad bzeve ſud pdict hend pꝛecludend Orq; 


ö 
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dicium, Et qd Þdice A. ad bzeve ſuf 
— ulteriug reſpondeat, Kc. * 

Et pdier A. die qu plaeitum pᷣdia p ipm̃ 
modo c foꝛma pdict lepius plitat matiag 
in eodem content bom̃ & ſufficietd in Lege 
exiſt ad ipm̃i H. a reſpons ad Actiofd ſuam 
pdice hend pꝛecludend quod quidem plitum 
materiamq; in eodem contene ipd eadem A. 
parae eſt verificare # pbare put Cur, &c. 
Et quia Pdic'' Y. ad pfitum ill non reſpond 
nec ill huculs aliqualit dedie ipſa eadem 


' A. ut p2ius pet judie, Et hd ipla ad 


Actioid pdice ulterius reſpondere non com: 
pelleret, &c. Et quia, &c. | 


In this Caſe Judgment was quod Def. reſpox- 
deat ouſter, becauſe the Plea was only in 
Abatement, and was not pleadable after im- 
parlance. Vide 1 Lut. 23, and 2 Keble 


1 
Aliter Clif, 20. quis varianc placitat poſt Li Lo. 
\. Et Þdice W. die qd pdice T. n. ad pli- 


tans variance illam inte querel pdict' a Narr 
Þdict' in fozma pdice fag? & narrat admit- 


ti non debet quia die qd ipd idem W. fcilt 


ad Cur Dnd Regis hic tent 1 1 die Decem̃ 
Anno Regni Domini Regis nunc &c. nono 
vlug J. n. ſup querelam pᷣdid' in fozma 
pdiet' hic in Cyr narravit, Ad quam qui⸗ 
dem Narrat᷑onem ſuam ut pkert fac pᷣdict 
a. R. in eadem Cur hic petiic licenciam 

nde interloquendi hic uſq; ad hunt diem 
fcitr —— die Anno nono ſupdeõ 
t tunc ad reſpontꝭ eidem W. de plito pᷣdict 
Et huir, &c. put patet p Retozd Cur pdict 
Et hoc parat cit verificare Unde pee judie ſi 
EE EE To TER 
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pdice J. A. ad plitum variancie int Que: 
_ p2edict' c Narr pꝛedict' admitti de- 
beat, Sec. 


Et Þdice J. die qu ipꝰ p aliqua p pdick 5.1 «wee. 
W. ſupius replicands pzeallegae a plack anti 


tando varianciam pdice int Toquelam pdice - 
r Narr Þdice pciudi non debet quia die qu 
bene c verum eſt quod Þdice W. ad pick 
Cur ded Pnd Regis hic tene 11 die Detem̃ 
Anno 9 fuþdco Slus ipm J. luper querel 
pdice in fozma pdict hic in Cut Narravit 
Sed idem J. ultius die qd ip© ( Salvis 
ſibi oibus & orodis Exception) & Advan- 
tag tam ad querel pᷣdict quam ad Narrt p2e- - 
dice in eadem Cur hic petiit licenciam mde 
interloquendt hic alq ad pᷣdick diem 
Anno 9. ſup2adfo Et habuit, &c. 
Abſq; hoc qd habet aliquod Kecozdum in 
Cur hic reſide) p quod liquere poteſt quod 
ip© idem JF. licenè inde interioquendi fine 
omnibus ct otovis ercepconibus & adbanta⸗ 
giis tam ad querelam pdice quam ad Nart 
pdice ſibi ſalvis in eadem Cur, hic petiit 
ſeu huit put pᷣdict M. ſupius plitando ſup⸗ 
poſi, Et hoc parat᷑ eſt verificare Unde ut 
pzjug pee judie de querela # Narr pdict, 
Et quod querel &-Narr ill caſſene, &c. 


if. Et pdice W. E. quoad plitum pdiet Aliver cum 
W. B. in caſſatkom Bill pdice W. E. ſu - W. ,: 


ius plitat᷑ die quod plitum illud makiag 
n eodem content minus fufficien) in Lege 
exiſtꝰ ad bill pꝛedictꝰ caſſand Qdq; ipꝰ ad 
plitum ili modo & fozma pdice plitat᷑ ne- 
ceſſe non habet net per Legem terre tenet 
reſpondere, Et p Cauſis mozaconis in hat 
parte idem W. E. jurta fozmam Statuti 
in humod calu nup edje & pvis oſtendit E 
——_ — | monſtrat 


Vi) 
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hit reſideid plenius apparer, Et hoe parae 
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et verificare, Unde pef Judic u pdiet K. 


ad 
ſup 
Agar. 


icum ſud pid de oblafone modo ut 
dert“ pſitar* admittj debeat, 8c. 


A 


Aſſumpſit by an Executor. Barr by ss 


In 
 eſſumpſit infra ſex Anno. Rep“ by an Ori- 
; 4. Table brought gh Teſtator, Re- 
pinder, that the Teſtator was dead at the time 
of the Original purchaſed. Surrejoinder. — That 
the Defendant js ſtopped to ſay fo. — 


l. Et pdice W. S. die qd pdice J. Y. Rejoiocer. 
diu ante p;oſecuford byzis 1 * 2 5 
Hep! þdice retitat & menfonae ſcilt pzimo 

die Junij Anno Kny Dnd Regis nunc lep- 

timo ſupzadco apud M. pᷣdict᷑ obiit poſt cw 

jus mozrem did G. S. (the Plaintiff ) abſq 
aliqua authozitate quacung idem bze o2igi- 
nat in eadem Hepl recitae in nome ip? A. 
acſi idem J. in pleng vita adcunc kuiſſet ꝓ⸗ 
ſetut fuit, Abl hoc qu pdict J. in plena 
vita fuit ze emanafonis ejusdem re- 
titat᷑ bzis Oziginal put p ep! pþdict* ſupe- 
rius luppoid, Et hoc parat el} verificare 
Unde ut pꝛius pet V 


Et pdiet G. & YA. ux eius dic? quod ipſi Egle. 
ab Actom̃ ſua Þdict? inde $ſug dice? ID. G. 

__ __ t, — A * — 
ID. S. ad dicen quod gfat J. H. ante pꝛo 
ejuldem recitat' his Oziginal in Kept 
ic ſupiug recitat' & mentonae motuus 
E non vivug contra pdiet retoꝛd in quo 
maniteſte continet & Cur? hit apparet quod 
Þdict* A. H. adcunc in plena vita fuit, ad- 
mitti non debet, Et hoc parak ſunt verifi: 
F n | care 
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Unde ijdem G. & h. pet tam judic 

6 addict * contra Reco in — 
od þfat* J. Þ. pdict' tempoze a 

— Juin in Kep! þbictr ſupius 
ment᷑onat diem ſuid claſit extrem admitti 
non debeat quam dampna ſua octone non 
pfoꝛmat᷑om̃ pdict lepal ꝓmiſſiom X allump⸗ 
tom eis adjudicari, &c. Demurrer and Joinder 
in Demurrer. 1 Lat. 254, Cc. 


2 Lat. 1175, 1176, Ce. Eſtoppel after two 
Imparlances, in Replevin. 


Unde pet judit' i pdiet' T. B. T. J. 

T. B. F. & N. poſt pdict' licenc' mterio- 

quendi, a Þdick quindem Pas ule pꝛetie uf 

ad hunc diem ſeilt pᷣdict Craſtiid ſcẽ Tri 

— & habit ad placitum ſud pᷣdict modo 
up 

be 


erius ut pzefert' plaęitat admitti de- 
mT 


Et pdict T. W. T. J. T. B. F. c K. 
dif qd placitum þdict* pdict' T. A. ſupius 
placitando placitat', mat iaq; in eodem con- 
tent minus ſufficiew in Lege exiſtunt ad 
ipos T. W. T. J. C. B. F. & A. a placits 
ſuo pᷣdiet' hend repellens Qdg ipd ad placi- 
tum iſlud modo & fozma þdict? placitar' ne: 

teſſe non habent net p Tegem terre tenent* 
aliquo modo reſpondere, Et hoc parat 
kunt verificare, Unde pꝛo delcũd ſufficiefd 
Hep! in hat parte iidem T. . 22 CT. B. 
F. E Af. pet judie, Et qu pdict X. K. ab 


F. + 8. per” judie, Er gs | 
D verlii poi} den) pags 
Et 


wo 
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Et pdict᷑ T. K. ex quo ip© ſufficietd ma: Joinder. 


teriam in Lege ad Þdict” T. W. C. J. 
T. B. F. & f. a placito ſuo pdict hend re- 
pellend ſupius allegavit quam ipd parat 
eſt verificare, quam quidny materiam pꝛe⸗ 
dief T. W. T. J. T. B. F. & AK. non de⸗ 
dit net ad eam aliqualit' reſpond” ſet veri⸗ 
ficatom̃ ill admittere oro retuſant per judie 
# damp) ſua ockone capcom & detencom 
plauſtri pdick ſibi adjudicari, &c. 


This was an Action for taking of a Waggon, 
21 July 1 V. & M. the Defendants confeſs the 
Declaration, but plead a Releaſe of the Plaintiff to 
the Defendants, dated 6 Febr. 1 VV. & M. Replꝰ 
by way of Eſtoppel, That the Defendants ought 
not to be admitted to ſuch a Plea, becauſe the 
Plaintiff in Michaelmas Term paſs'd had declared 
modo & forma predict”, and the Defendants had 
imparled twice, and thereupon demand Judgment 
fi, Cc. as above. Defendants Demurr and ſoin- 
der in Demurrer. 

Upon the Argument it was ſaid, That the De- 
fendants were not eflopped to Plead the Releaſe, 
nctwithſtanding the Emparlances : For the diver- 
firy through all the Books was, that before Iſſue, 
the Continuances are not mentioned, but always 
after, and then ir ought to be pleaded after tne 
laſt continuance, but the Books cited were after 
iſſue joined. 

No Judgment is found in this Caſe to be entred 
on the(Roll, though upon the firſt Argument the 
Court was of opinion, that the Plea was good, 
and gave Judgment for the Defendants Niſi, &c. 
But ic was afterwards ordered to be argued again, 
bur upon ſearch nothing thereof was found in the 


 Prothonetery*'s Book, nor any Judgment entred 
upon the Roll. Vide 2 Lug. 1177. | 


It 
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It is here obſerved from the .beſt Authorities, 
That if any thing happen pending the Writ; and 
before Iſſue joined, ( which may be pleaded in 
Barr of the Action, or which may prove that the 
Writ is abated, and not only abateable thereby, 
it may be pleaded notwithſtanding a continuance 
after the thing happens, and need not to be plea- 
ded as after the laſt continuance, &. Bur then 
it ſeemed to be the opinion of Jenoar Prothono- 
tary of the Common Pleas, That in ſuch Caſes 
the Pleading ought to be, That ſuch a thing hap- 
pending the Writ, &. But in this preſent 
Caſe it is not faid, That the Relcaſe was made 
either before the Writ purchaſed, or pending the 
VVrit, cr after the laſt Continuance. 


See . concerning Eſtoppels and c 
28 of Preſidents 115, 41 And ſee next 


F Or Demurrers to Pleas in Abatement. 
| Vide ante 36, 37, Oe. I 


In Aſſiſe, Sce Raſt. Entr. 6. 5. Co. Poſt 
Nat. 1. Vid. 93. 2 San. 30. 2 a 
. > Jn Attaint Raſt. 92. Sile ſpiak 
Idem 91. Pl. Gen. 127. : 5 
Jn Appeal Co. Eatr. 54, 59. Hans. 259. 
Rediviv. 2. | | 

{> Jn Account. Vidian 79. | 
Jn Caſe, 2 San. 210. Lev. Entr. 12. 


o 


I Lut. En. 33, 36. 2 Lut. 1639. 


An Debo 2 Ventris 178. Bro. Red. 1, 1. 
Cliff. 28 3. Raſt. 147. 159, 160. Co. Ent. 121. 
Ver latr. 44. 1 Lut. Entr. 8. 3. 19. 21,197,639, 


851, 2 Lut. 1165 | 
F An 
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"Mz r In Dower. Rob. Ear. 267. 1 Lutw. 
| in In Falſo Judicio, Rob. Entr. 

the % + eee 
— « Jn Fozmedon, Aſh. 339. 3 Lev. Rep. 
len- 54 2 Lut. 971. TOTO 

hen Jn Ingzeſſu, pkacitae p 1 Def. al re- 
no- toꝛn de Gꝛand Cape. Raſt. 424. Vet lot. 129. 
* 3 Inſtr. Cleric? 58. | 
ap- f Ml Jnfozmatond 5 Bro. Rediviv, 43 95 
ent 453: | 
ide F Jn Quare Ampedit. Raſt. 533. VVin. 
the Entr. 77 1, 783. Bro. Red? 410. Lev. Entr.145. 


Lur. Ent. fo. 3. | 
l Jn Quid Juris Clam) 18 H. 6. 
In un Quod permitt' 2 Lut. 1 587. 


— L In Kaviſhment de Gard, Aft. 161. 
Hur Scire faciag. Vidian 77. Bro. Red. 
218, 2 Ven. 103. Theſ. Brev. 230. Lut. Ent. 
15. 
nr. C Sur State 1 Luc. Ent. 196. Rees 


iN Jn Tranlge, 3 Lev. Rep. 5. 6. 11. 
reſpond ouſter agard. 2 Lut. 1529. 

(T Sur Ut? placitae, Clark's Man. 459. 
1 Lut. Entr. 7. | 

H Tn Waſf. 2 Lur. 1557. 
iT Several Demurrerg in 2 Inſtr. Clerical? 


198, 109, 3 | 
al Plea in Abatement poſt 


fl 
Lifo. Clif. 1 8,19, 20. 1 Bro. 8. 1 Lut. En. 23. 


7 Lut. 1197, 1178, &c. PE | 
Quia Dariane placitae poſt Lilo, Clif. 
20. 22. 

fl Al fep! al plea in Abatement. Vet. Int. 


153. 
f Sile de jointenancp in Aſſiſe. Raft. 80. 
iT Sile p Comozanep Id. 160, 61 1. 


U Al 


— 
— 


its 


T Al Kejoinder al Plea in Abatement 
in Aſſiſe quoad x Quer. 9. E. 4. 11. 

ſ Al Plea in Abatement oze pꝛoteſt non 
togñ aliqua foze vera, Raſt. Entr. 147. 


For Demurrers to Pleas to the Ju- 
riſdiction of Courts. 


r De terris in Com Ceſtr. Raſt. 419 
Ver. Intr. 33. Rob. Entr. x. Bro. Vad. Mecum 


J- | | 
© De decimis Qs Cognics ſpect fon 
Eccleſiaſtico, Raſt. 636. 

1 De Pꝛivileg Clici Cancellae, Raft. 473. 
Et Judie qd reſpond ulteriug. 

[l De Pavileg Clici Scacarij implitat 
in Banco Kegis poſt ſpecial' Lilo. Thomp 
118, — ad fiepl faſt, 474. Vet. Intr' 63 
Mo. 82. 

De P:ivileg Marr Mareſe implitat 
in Cod Banco p Attozid, Et Judie quod 
reſpond ulterius. Hern. 3 17. 2 Bro. Ent. 60. 

ft Ad Placitum um Serviem ad Legen! 
implacitar p billam qui die debet implati 
tart p Ozig Raſt. 179, Ver. Intr. 128. C'erk 
Aſſiſt' 6. | | 

l Eo quod placitum eſt poſt Lilo. Bro. 
Vad. Mecum, 473. ä 

iT Ubi Dek. die fe eſſe Baro Quinque 

Pozrutd, Rob. Entr. 199. 

{| V Vhere the Defendant pleads his priviledge 
as an Attorney in Banco Regis upon Action by Qui 
tam, upon the Stature 23 H. 6. Againſt exer- 
ciſing the Office of Under-Sheriff, more than a 
Year. Lev. Entr. 137. | 

f Where Adminiſtration was granted in the pe- 
cul iar Jurisdiction of a Mannor, 1 Lat. Ent. 407. 

Demurrer 


a 1 


a 
a 
fl 
18. 


— — 22 
24 2 


| | Phe bedr of * 
ment 


| 


non Dertuierer al Aid Prayer, Ge. 


T De Hege Cl. Man. 455. 
Ju- T7 De Kege Patrom̃, & Ozdinar?, Vi. Raſt. 
Entr. 35. 380. 
T Sile in Kelceit. Co. Entr. 175. 


fr Al Challenge de Arrap. Dyer 37. Raſt. 


11 

F Al Challenge de Eſſoin 1 Lur. $54: | 

f Al Placitum in retardae capcoid Aur 
Co. Entr. 2.87. 1 

At Cognizance de Plea pꝛie Raft 128. 

Al Voucher Ra. 378, 381. 

Al Counterplea de Voucher. Co. Entr. 
318. 13 24. 1 San. 32. 

3 Counterpleas, Co. Entr. 33 7: 
x = Plea in Barr de Counterplea. 


Hern. 4 
lea de view in Dote 3 Ley: 


fl. Ml Count 
Rep. 168. Vide ownſends Table. 
Note Inde. 


if Abatement to one part of the Nur, Non 
«/:. to the other, Joint Demurrer to both. 2 Lut. 
1590. 

f Demurrer with a Proteſtaĩon. See before. 
26, 56, 70. Co. Extr. 14, 24,136, 199. &c. 

T Plaintiff Demurrs generally as to a Plea in 
Barr, Defendant joins as to a Plea in Abatement. 
2 Lut. 1664. ile with divers Proteſtations, 

Raſt, Entr. 251,277,563 3 Co. 57. Plo. 355. 
and VVin. Em. 641 

l P:oteſtando noi, cogn aliqua foe ve 
ra, ante G1, Plo, 271. Win. Entr. 233. 


M N Non 


I6r 


— ͤ — 
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Non cogh aliqua toze vera, dic qv, ac. 
fi exit placiti facere poteſt, Et ad . 
murr exit [ang joiner in Demurrer & ma. 
_ allegae poſt erie ante bzeve agard, 
er. FFO. 
Auer ad bare pet Lilo, Et poſtea De- 
murt. Win. Entr. 238. 
iN Rept ad partem barre intran# & ad 
Nejo. ad partem —e—ͤ8l 
partem materiam 
non tenetur reſpondere. Demurrer al Ke: 
joinder. Raſt. 671, 672. 
H Sup mozat in Lege Que plitat' Ac⸗ 
— Def, Et pee Judie fi, &c. Cl. 
f One Demurrer to ſeveral Pleas. 2 Lat. 1491. 
—_— ſeveral Barrs pleaded to ſeveral Branches. 
812. 
ſſ One Joinder to ſeveral Demurrers. Id. 1535. 


Of ſpecial Demurrers with Cauſes of 


ſuch Demurrers. 


Note, It is obſerved before, page 2. from 1 Vent. 
Rep. 240. What the opinion of Judge Hales was 
mg Demurrers; now I will again obſerve 

what an Eminent Modern Lawyer fays in this 
matter. It is in Sir Edward Lutw. Entr. vol. 1; 
fo. 4. upon a Demurrer to a Plea in Abatement 
in Quare impedit, to this effect, vix. And now I will 
take occaſion in this firſt place, to ſhew that for 
avoiding of an Impertinent prolixity, no common 
general Demurrers ſhall be incerted in this Book, 
amongſt which I compute all ſuch Demurrers in 
which the Cauſes are ſhewn as follows, viz.. Quod 
placitum eſt repugnans duplex incert & caret fer- 
ma, 


der ct 


conch 
neral 
is ſet 
And 
cludit 
of for 
or þ 
Cour 


The Hoctrine of Demurrers. 
ma, or to that effect, which (as it is ſaid in a 
Report which I have) Chief Juſtice Hale faid 
was a Mouſtrap of the Law, and would not al- 
low it as a ſpecial Demurrer; and the Statute of 
Demurrers, 27 Eliz. cap. 5. requires, That the 
cauſe of Demurrer ſhall be ſpecially and parti- 
cularly exprefled agreeable in ſome meaſure to the 
practice before this Statute, which was to debate 
the matter of Demurrer at the Bar, and ſometime 
at the Bench before the Demurrer was entred. 
And in Moon and Andrews Caſe, Hob. 133. it 
is faid by the Court, that this Statute ought ro be 
ſtretched and not ſhrunk; and in Heard and Bas- 
ler vile: Caſe, in the ſame Book, it is alſo faid by 
the Court, that this Statute requires, that the 
matter of form ſhould be diſcovered, and not uſed 
25 a ſecret ſnare to entrap, and that ſuch diſco- 
very ought not to be confuſed and obſcure, but 
ſpecial, and therefore tis not ſufficient to fay, 
That it is without form, but ought to expreſs the 


point and ſpecialty of the form, and to do fo is 


for the Honour of the Law. Vide 1 Ven. fo.204. 
In Replevin, the Defendant raade Conufans as 
Bailiff ro F. S. who demiſed the place where un- 
der certain Rent, &c. The Plaintiff traverſes the 
Demiſe, and concluded, Et hoe parat eſt werificare. 
To which the Defendant Demurred generally, 
and the Court were in doubr, whether this ill 
concluſion of the Plea were not helped upon a ge- 
neral Demurrer : And here Judge Hales's Opinion 
is ſer down as obſerved, Page 2. of this Treatiſe, 
And in the report it is further faid : This not con- 
cluding to the Country, ſeems to be but matter 
of form, and the Demurrer ſhould have been Quiz 
von bens concludit, Oc. but the judgment of the 
Court is not further reported. 


M12 Bur 
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for theſe Reg. Placitandi, 134, 135, &c. and 


The Doctrine of Demurrers. 

But it is obſerved in Reg. Placitendi 137. to 
be the advice of Mr. Saunders, wiz. If A. plead 
and B. Demurrs ſpecially ; B. if he will, may a 
the Argument of the Demurrer, bring in any 
thing elſe that is naught in the Plea, notwith. 
ſtanding the Cauſes ſhewn in the ſpecial Demut 
rer: For it may* be he may do it on purpoſe to 
make the Party believe he knows no other faul 
than what he hath then, and ſo catches him if there 
is any other fault. See before Pag. 2. where it i 
noted, that he that Demurrs ſpecially, hath ws 
ved all other matters of form, and takes no other 
advantage but of that which he hath ſpoken of, 
Let he may take advantage of any other matter 
of ſubſtance, 10 Co. Rep. 88. and generally the 
want of form is made one of the Cauſes of De 
murrer. 

There muſt its faid be a ſpecial Demurrer to: 
Negative pregnant, which doth alſo contain init 
an Affirmative, and alſo to an Argumentative 
Plea, which concludes nothing directly, but only 
by way of Argument or Reaſoning ; allo to x 
double Plea, for a General Demurrer doth admit 
them to be good, for it doth not ſhew any faul 
in them, as a ſpecial Demurrer doth. 

Where there ought to be alledged a Place from 
whence the Yenire ſhould come, and it is not al: 
ledged but omitted, and yet is joined between the 
Parties, and the Venire is from the Body of the 
County, the Defendant may Demurr upon the 
Venire facias it he will, but if he do not, but ſuffer 
the Trial to paſs, then tis a good Trial, for he 
hath ſlipped his Advantage of Demurrer. Ser 


Pratt. Reg. tit cod. | | 
See alſo hereafter for ſeveral further Obſerva 


tions on Demurrers. | 


Cauſes 


caret fozma, &c. Id. 144. 


The Doctrine of Demurrers. 


Cauſes of Demurrer, briefly ſer forth as Quſes. 


are found in 7ownſend's Tables, 
and moſt of the other Printed Books 
of Precedents now Extant. 


Vide Anto fo. 12. 


LM pꝛo Cauſis mozacom in Lege (up A Na. 


Parr? ili idem A. ſchm fozmam 
Statuti in humoi Caſu nup edit & p:ovis 
oſtend & Cur” hic monſtrat has caulas lub 
ſequem̃ videlt. . 


Sur pollicy de Aſſurance. 


>, Quod þdice G. non monſiravit Cur 
hit p Nart᷑ ſuam þdice, qd ipd idem G. tem- 
poze confection ſcripe aſſeturant᷑ pᷣdict ha- 
buit aliquod intereſſe vel concer) in Nave 
dic vel in apparatu ſuo, vel qd ipẽ idem G. 
tunt huit aliquam rat᷑onabilem cauſam ka⸗ 
tere aſſecurane ſup eandem navem, Et quod 
Part Pdice eſt duplex incere ck caret fo2- 
ma, &c. Reg. Placitandi, 143. 


Upon an Aſſumpſit to pay the Debt of a third 
Perſon. 


N Quod non apparet p Part Þdicr' ad 
eſt aliquod Memozandum aut p2omis in 
Nare pdict? ſpecificae in ſcripe ſignae p ip 
A. aut __ ar pſom̃ p ipm̃ A. legalit 
authoꝛizat pzout debuit (com fozmam Sta 
tut in humoi caſu nup edie & p2ovis, Et 
quod Nart Þdice eſt incere inlufficiens E 


N Eo 


M 3 
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jug vel titlum idem E. huit in eo OC, Et 


The Doctrine of Demiurrers. 
i Eo qd p Narr pdia? non apparet 
modo þdick E. ſeit fuit de pdice Offic 
lij Franches in Narr pdiet᷑ (pee nes quod 


90 Narr ill eſt incerta inſufficiens & caret 
zma, &c. Reg. Placir: 153. 


: 
. 


For bad concluſion of the Narr*, &c. 


> Quod Part Þdice J. & J. 1 
ſufficieng c caret fozma p2o eo quod pdict 
J. & J. non concludunt Narr ſnam p2e- 

ict apte videlt Per quod actfo accrevit ei. 
dem J. c J. ad exigend E hend? de eodem 
Jo. pdice 3227. 13s. 44. in Narr pdix 
J. E J. ſupius mentonaf, &c. Bro. Red. 
223. — 


Other Cauſes to the Narr. 
NT Eo Torr non monſtravit p Narr* qu 
die vel Anno poſſe# fuit de bonis & catallis 


vel quo die c Anno bona & catalla ad ma- 
nus c poſſeſſioſd Def. deverd ac dd Narr 
oĩo incerta & impfeca eriſtit, &c. Cl. Atl 


234 2 
l Quer allegat qd Dia Regia adeo ſu 
erflura fuit p obſtructionem aque qd In 
Hirai tranſire non potuiſſent p qua caula 
nulla pticularis pſona acionem ſuam her! 
potuit. Winch. Entr. 49. 2 | 
uod Scriptum tam p incongauitate 
Latini quam p omiſſione, de eo quod nulla 
fir mento in eodem [cripto qd. pÞdice N. W. 
ſigiilum fuum eidem Scripts appoſuit at 
P alijs defect” in Scripto illo content? nul 
lam in, le continet materiam ad manute 
nend actionem Þdic” p quod petit r 
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Et id pdic A. ab acione ſua dice pcludae, cus. 
&c. Bro. Red. _. 

Eo q pdice S. in Narr ſua pᷣdict᷑ non 
monſtravit quomodo net qualie pfae W. A. 
fuit poſſe# de tenkis in Narr? ipſiug S. 
ſupius ment᷑onat᷑ net p quam plonam dcus# 
Term̃ius excedeñ trigme annos [uit conces 
nec quando incipiebat Ac 2 eo id Barr 
ill eſt in le repugnans incertum c caret koz⸗ 
ma. &c. 1 Lut. 654. 

t Eo qd in ſeripto non fit mento de ap- 
poſitone ſigilli, &c. Co, Ener. 190. 

C Eo qb ſcripttd obk p demonſtra- 
tom̃ quiet eſt Vacuum in Win. Entr. 


337- 5 | 

f Ml Scire faciag verſug vic p mal re- 
toʒm de Fi. fa. Def, Demurr' eo gd non ap- 
paret p retozid de Fi. fa. qd vic huit denar 
in manibug ſuis five aliquozum officiozum 
ſuo u. 2 San. Ae Sed Judie ꝓ quer. 

N Eo quod Quer in Audita Querela non 
pzofert hit in Cur fcriptum felarationis 
in Narr' pdiet ſupjus ſpec quod ip© p 
Legem terre pferre debuit. Bro. Met. 70. 

N Qy Narr continet duplicem multi⸗ 
plicem & inluffi᷑ materiam, &c. Co. Entr. 


283. 
 Quod non apparet p Narr dd Con 
bento eſt frac”, c. Id. 115. a 
t Jn fozmedon eo dd pdict' . 9. in | 
Narr ſua Þdice non oſtend ſeu allegat qv | 
aliquis Donato? cepit exples MWanij & ten- N 
tou. pꝛedict p pdict H. lupius petit. Ace. 
clam eo qd mos p fat A. P. in Narr ppice 
ſupius mentonat non allegat? in Narr? ill 
Aceciam ꝓ eo qu in Narr* pdict' non alle- 
gat quod de pfar . P. in Narr? þdice lu⸗ 
pms menionat' revertit jus, &c. eo quod 
M 4 ipd 
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A! Plir' ſeu 


ir, 
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ipꝰ obiit ſine here malculo de cozpoze ſug 
exeum̃ Sed folummodo qt de ipa Wille 
revertit pazmam, &c. 2 Lut. 972. 

l Quod deviſato in Narr' p genitalia noia 
eſt infufficiens, &c. 34 H. 6.6. | 

U Qs Annuitas non kuit aretro ꝙꝓ di⸗ 
mid Anni jurta Narr', Co En. 115. 

| Quer' clamat ſub Kege & fac titium 
Negi p ſcriptum non plat” in Cur?. Id. 505. 
Vide Demurr ad materiam in Narr. Plo. 


78. | 

fc Ad Narr' in Caſu de decepfone in 
vendie terra. p viam caſſae bis, Co qi 
quer debuit pꝛolequi acttonem de Conven- 
Zone & non deteptone. Raſt. Entr. 6. 

H Al Narr? Eo qu Reverto terra. non 
tranſit p legae terrau. Judicim ꝓ Auer 
poſt multas mot᷑ones Argumenta & matu⸗ 
ram corcafonem p Juſtie bie. Raft. 695. 

iT Det 6lug WM. de C. (ur obi, Abatement 
eo qd ſunt 2 Bille de C. & neutra ſine ad- 
dikone, Eſtopple, Eo qu Def. ita ſcxibitut 
in obk , Demurr inde. Raft, Entr. 159. 

ff To an Action of Covenant brought by 
Truſtees upon a Deed of Uſes for a Rent charge 
unpaid to Ceſtuy que Truſt : Defendant Demurrs, 
ſhewing for Cauſes, That by the Statute of Trans- 
ferring uſes into poſſeſſion ; the Rent-charge is 
Tranſlated from the Truſtees to Ceſtuy que Truſt, 
and that thereby the breach of Covenaot con- 
tains a Negative pregnant, Bro. met. 12 f. 
Et p cauſa mozacoid in Lege ſup plito 
ill idem F. (com fozmam Statuti in hum̃oi 
caſu nup edie # pvis oſtend Cur Dnd 
Regis hic monſtrat has cauſas ſubſe- 
quei, viz. eo qd placitum illud eſt Argu- 
mentativum negativum p2egnans incer- 
tum ck caret fozma, 2 San. 204. i 

"oF ; : 4 1 Quod 
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| Quod Def. non incipit placitum p 
peticoñ Judiciz de Bze net concludit plitum 
tum̃ petitone qu bꝛe ve taſſet Vid. 93. 3 Lev. 


169. | 
 Quod Def. non coneludit plitum p be- 
— ꝓut patet p ecow, &c. Vid. 
{ſ Quod plitum eſt duplex incertum ac 
om in materia c fozma. Co. Entr. 
21. 54 


ma. Vid. 162. Thomp. 190. 
 Quod Pdice E. in plito ſuo dice pla- 


E. C. Et quendam HD. T. fad quam qui- 
dem Jndentur? Pdick E. p plitum ſuũ pᷣdict᷑ 
hit in Cur non pfert Aceciam qd plitum il 
eſt duplex ct caret foꝛma, &c. 1 Lur. 483. 

i} In Abatement QY Þdice Def. in plito 
{uo pdict᷑ null fecit defenſionem (vi. ve cc 
defend vim E injur') acectam qd Þdice E. 
in plito (uo pdick non often? qd pdice T. E. 
aliquam littimam authozitatem duit ad 
tommittend adminiſtratonem pdict nec qU 
tomiſſio Adi iniſtraton ilk ei ptinuit, Ace- 


16 


Cauſes · 


{] Quod placitum eſt duplex c taret foꝛ⸗ 


titat Indentur ine ipm̃ ddice A. C. & pla 


ciam qo pᷣdict᷑ E. non pfert hic in Cur litag 


adminiſtratonis pꝛedict T. E. teſtificaid 
commiſſiod Adminiſtracom pꝛedice, &c. 
x Lut. 9. | | 
- N Gue le Deft. ne ſiſt aſcum defens. 2 Lut. 
1110. | 

{> Eo q Þdice U. in plito ſuo Þdice plita⸗ 
vit & allegavit adminiſtrator bono & ca- 
tallo2.. que fuer dice T. C. tempoze mo2- 
tis ſue ei comiſs fuiſſe, Et in plito illo mie 
plitavit ſeu allegavit litas Adminiſtratozi- 
ag (que comiſſiod tlis adminiſtratom teſta⸗ 
rent,) hic in Cur? plae foze ; Atetiam eo 


qo 
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Tie 
qd ddice pi ict N. elt infuifficied in 
materia & caret 1 Lut. 29. 


Toma. | 

> Quod pdict J. die qv ipd pfert eaf- 
dem viginiti r quinque omitted verbum 
libr, Atetiam plitum Þdice płitat᷑ poſt pe- 
titionem & conceſſionem licencie interlo⸗ 
quendi, c. Judic ꝓ quer ꝓ eo qu appiert 
que la tender kuit apzes deux requeſts a 
per le Argent. 1 Lut. 226. 
{T Eo quod Def. non die p quem meſſua⸗ 
gium combuſt* reedificae fuit nec monſtrat 
p płitum ſum infra quod certum tempus 
meſuag pᷣdict᷑ fuit reediſicatum poſt combu- 
ſtionem inde ita qu Cur* dti Regis hic ad. 
judicar* poſſet utrum fuit reedifitcat᷑ in con- 
veniem̃ tempoze,Et quia placitum eſt incer- 
_ negatibum p2egnans & caret fozma, 


2 San. 419. 

ſr Auod plitum eff argumentativum c 
non 1 mater in Narr. 
Reg. Pf. 154 

' Quod materia in plito eſt infufficieng 

in Lege. Co. Entr. 459 

{x Patet ex monſtrafone Def. qu domus 
fuit pꝛoſtrat᷑ & nova ediſicat᷑ p qua nullum 
herioe potuit foze debit. Id. 39. Wi. Ent. 63. 

Non juſtificat ſeiſuram note herioti, x 
Co. Ent. 39. Win. 63. 

7 Eo 5 plitum tendit ad General Exit. 


Id. 24. ä 
uod idem plitum ponit duplicem ma⸗ 


f 


teriam in Exit, Et eſt in ſe multifarium 


redundans ac totalie incere & caret foꝛma. 


1 Lut. 73. 


W Eo 4d plitum ilk tendit tantummodo 
ad General Erit?, Er eſt duplex q argu⸗ 
mentativum negativum pꝛegnans & caret 
koma. Bro. Red. 219. Reg. Pl. 153. 2 Lutw. 
1 360. iT Eo 


Iain 


a & K 
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x Eo quod 
triari debuit in L. Reg. Pl. 150. ; 
Eo dd plitum tendit tantum ad Gene⸗ 
ral exit de non <1, Lev. Entr. 20. 189. 


Vid. 9. | | 
iſ Eo quod placitum ponit materias de 
Kecozdo c in Lege ad exif. Winch. 104. 

Site quod tendit tantum ad exit de 
non tenure; Theſ Brev. 226. Reg. Pl. 136. 

if Quod placitum Pdict? duplex c incer- 
tum eſt, Et non reſpond ad Narratonem 
pdict & caret fozma 1 Luc. 88 l. b. | 

N Eo quod placitum illud eſt oĩo incer- 
tum in hoc quod non apparet utrum fit pze- 
dirt J. E. vel pdice M. qui ad de & Narr 
pdict' reſpondere compelli non debet & peo 
quod plitum ili eſt duplex male intept + 
male coneſuß caret fozma. 2 Lut. 15217 

f Quod placitum eft repugnans m ſe 
duplex & incertum & caret fozma, 8c. 1 San. 
160. Sile & attingit tantum ad Genera? 
exit. Bro. Red. 10 - 222 22 

if Ea quod Def non concluſirptitumfun 
ad Pʒziam pzour debufr. Reg. Pl. 145. 

7 Quod pdict* Def. male concluſit c non 
verificavit placitum ſud pdirn”, quodq; idem 
placitum eſt in fe totalir' incerr?* E caref fo2- 
ma: Judgment kuir q; le Def. reſpond” 
ouſter pur reaſon de default dun Averment 
de ſon Plea per un, ( hoc parae eſt verifi- 
Pry * le quel eſt le Cauſe del Demutrer. 
I Lut. 21. | 

(tC Quod p2oteſtacs eſt repugnans in le & 
atting ad Geñal exie. Win. Entr. 30. 

N Eo qd placitum þdict* tendit ad Ge- 
nerat exit, & eſt incertum in fe pꝛegnans 
| fozinſecuun & non reſpond' ad Part 2 Ven. 


O 
r (t Quod 


offert Exit in Cor E. qui cn 
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Traverſe, 
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 Quod placitum non reſpond” ad mater 
in Narrꝰ eſt duplex incertum c inſufficieng 
in fozma, 1 Bro. 29. 

f Def. non reſpond? ad materiam in 
Narr pꝛo qua cauſa c alits, &c. Co. Entr. 
113. Aſh. 54. : 

N Quod placitum eſt in fe repugnans in- 
tertum ct dubium ck non reſpond” ad ſepa? 
particular in Condifone Þdick ſpec, Et 
pars inde eſt negativa p2egnang. 1 Lut. 

FAS | 
"7 Def. non reſpond ad materiam in 
Narr', Et qd placitum eſt inter tum. 1 San. 


207. Reg. Pl. 146, 154. 


f Non denegat nec reſpond ad vaſtum. 
Co. Ent. 283. 

it Quod þdice E. B. net fatet? net negat 
net evitat debum ſive [criptum pdice, Qt 
Þdice E. B. non allegavit aliguam intra- 
tonem ſive poſſeſſionem Þdice W. M. vir- 
cute dimiſſiom pdice nec oſtend aliquem p- 
fecum pticularem ſtatum unde aliqua re- 
verto pendere ſive expectare poteſt, At de- 
niq; qd plitum pdict* caret fozma, 8c. x Lut. 
He Eo qu plitum eſt infufficiens, Et non 
reſpond ad materiam in Part, Et traver- 
ſat quod non eſt traverſibif. Mo. Intr. 102. 
Bro. met. 120. 2 Mo. Intr. 245. | 

Non Evitat nec traverſat materiam 
in Narr. Win. Entr. 742. 

fr Quod traverſia omitti debuit & pli- 
tum concludere ad Pzram. 1 Brown Entries 


295. 

i Quod pdice H. trablat quantitatem 
feni pᷣdict p Decimis ut pfere expoie, 8c. 
2 Lut. 1315. 


> Eo 
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if Eo 
riam in taſu mie traverſabik & materia in 
eodem placito allegat tendit ad Genera? 
exit, & non reſponꝭ ad materiam in Narr 
pdicn”' Spee, Ac quod placitum pᷣdia' carer 
fozma, &c. 2 Lut. 1584. 
f Quod placitum male trasſat mater & 
tempus in ea parte traverſae ac travers 
it extra idem plitum omitti debuiſſet, (i 


non, idem placitum traverſaſſet tempus 


inter, &c. Item qd placitum pᷣdict ſuppom̃ 
averia pᷣdict imparcari quouſq ſummam 
ad ulum dic” vie ſolue fuit ubi revera dia 
vie hum̃oi ſummam ad uſum ipſius vie 
p Legem terre recipere non potuit. 2 Ven. 

2, 
? ſſ Eo qv ptitum eſt duplex # duag con- 
tinet materias quarum uw ſuffice, aceciam 
ſepal travers extra platitum omitti debuer. 
Reg. Pl. 147, 150. 

fl Quod travers non debuiſſet eſſe kau 
omnino, Win. Entr. 828. 2 Lut. 1456. 

ſl Travers eſt inſufficiens in Lege, Et 
placitum duplex. Id. 400, $55. 

ſQuod traverſia non eſt bona, Id. 665, 
700. 
c Traverſia eſt in[ufficiens in Lege. 
Co. Entr. 18+. 

c Traverſia eſt inſufficiens mala & re- 
pugnang. 3 Br. 124. 

\ Quod tra6ſia eſt repugnans, Et tra$6- 
ſat materiam mie tra$labilem, 1 Lutw. 


621. | 

2 Eo qs placitum ill eſt male Conclus 
duplex multiplex incertum & caret fozma 
X Tradbſia non eſt bene introducta. 2 Lut. 
1130. 1 


f Quod 
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quod pᷣdic Þ. traverſavit mate. Cantet. 


a, 
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toꝛma, Et Def. trabſant materiam in pla 


| The Doctrine of Dexnrrers. 
ff Quod placitum incertum eſt & caret 


cito illo que non eſt trabſabilis. Id. 1448. 

N Traberfar qu non debet traverſari, 
Co. Ent. 186. 3 3 

\ Quod traverſia de tenentia non eſt ma⸗ 
terialis. 1 Co. 74. ; 

iN Quod traverſat diem vendifonis ubi 
vendics tantum eſt traverſabilis. Her. 25 3. 
Quod dies barganie non eſt traverſabilis 
fed bargaina tant. Ro. En. 43. | 
l Muod tempug pzeſentatonig non eſt 
traverſabile. Co. Entr. 489. | 

} Quad traverlat diem E& locum qui non 
Cant traverſabil. Vidian 84. 

NT Quod inductio ad traverſiam eſt in- 
Cufficieng. 1 Co. 64. es 
cx Quod inductio traverſie eſt 
Viz. &c. Wi. Ent. 228. Vide Poſtea. 

Non confitee evacuat vel traverſat ali- 
quam materiam ſubſtantie. Her. 652. 

> Quod traverſia eſt de tli re non alle: 
gat in Cognitone Win. Ent. 828. 
f Traverſat mater minime tontent in 
barr”, &c. Reg. Pl. 147. | p 

Eo qu Det. traverſar & in erie po- 
ſuer tempus & locum demand Ovinm, ubi 
demand pdict' tantum traverſari debuit, ac 
qd traverſia illa multifaria & multipler 
eriſtit, incere inſufficie ex & caret 


 Quod traverſia non bene induc eſt; 
nec reſpond” ad materiam allegat' Et verba 
in traverſia non ſunt in Kept, &c. Clif. 268. 
iT fiejuncio traverſat materiam mie tra- 
verſabik vel Eritabil, Et Dek. debuit o- 
miſlille verificakoid & toncluſiſſe ad Pa: 


triam. 5 
Ml t @uo# 
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¶Auod traverſat materiam mie traid- Cauſe. 


ſabit & — i San. 266. 


de e vx. ®relervats reddit P. 


de 
kanu 96 tffer P. P. top fel l Feen 


Win.. 828. 

f Eo qu induttio ipius N. ad travers 
N confitem̃ tauſam action 
ipfius J. ac eo — N. 3 
ter mĩe fraverſ il nec alleg 
in billa ſua Þdice ac eo qu placirmn in 2 
negativum pregnans E atting ſolumodo ad 
Gena Erie. Reg. Pl. 1 

ſſ Non confitentur c evitant ſeu traver- 
ſant pᷣſentatones in Narr, Et Det. non 
faciunt fibi tittum & non trabſant pᷣſenta⸗ 
eee Erie fiat. Wi. Entr. 


3 non dedie Seinarm̃ ſer vi⸗ 
cj02-, ſed tantummodo traverſat tenuram, 
Et traverſia continet in ſe duplicem mate- 
riam, Et eſt negativa pzegnans. Win. 864. 

l Traverſat materiam mie traverſabil 


Et qd* placitum eſt incertum K duplex & 


taret fozma. Br. Red. 25 5. Vid. 9. 

M Quod Conciufis piaciti eſt ad auionent 
non ad bzeve. 3 Br. 124 

N Pulla fit verificacs de eadem pſona. 
Co. Ent. 24. 

 Placttare qd pꝛoviſo tontinet᷑ in cen, 


rr 


2 Quod Def. ptitavit conceſſionem kactam 
* A. ubi N * fuit antea noĩat᷑. 
595. 


> Def. 
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Al Repr. 


Quer. 
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Def. in pfito non pſequitur Statu 
placitae. Id. 29. 


1 quomodo erofiacs fuit, 
i 


n barra nichil reſpondet ad redactio- 
ſeriptis. Co. Ent. 24 


WV... © i Non allegat in barra 98 & tut nur 
ar. | 
E. ſr —__ p quem pſona fuit p ſen⸗ 

+ Id. 489. 

Non erpzimie p Arbitrium in qua 
Summa Def. devenirent tent. Id. 4. 

N Arbitrium concernit ertraneos, Et 
_ Arbitrium & p2omiſſio kunt vacua 

{x Al Kept eo qu Arbitrium kate? fuic p 
omnes Arbitratozes tamen non apparet 
qd* Un Arbitrator” am ſigillavit pub: 
licavit vel delibavic Arbitrij, Et 
qd' pdict' Arbitrium in diverſig locis eſt de 
1 * Kepl! incerta & caret fozma. 
1 San. 1 

> Quod non tonſtat p cept qd Dek. huit 
notie qu Arbitrator nominaver Umpirator, 
vel qd Umpiratoz huit Authozitar' ad fa 
tien Umpirag, 2 Ven. 1 12. Judic pz 


Eo gd W. W. fee Arbitrium 29 Julij 
E ante erpiracoid rempozis limitat' al Am 
pir noĩat, Et Judie p Def, Read. Dec 
247- 

{l Quod Convenc non extens ad denat 
ſolveny per moztem. Co. Entr. 115. 

ff Quod Oblacs dampnozum ballivo 

qui cogfd, &c. non eſt ſufficieng 1d 603. 

Ti Quod Def. non fecit ſibi titlum ad ho 


maginm hend, n Cognicð eſt W 


* 
— 


Ka: 
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dc in illo non allegat' ſufficie ſeifiid de Cauſe. 
Servicijs. VVin. Em. $59. 2 

In Replevin, Eo qd' non apparet p plt⸗ 
tum & Cogfi qd' T. 99. het aliquod titſum 
ad hend' Kelevium, &c. quode plitum c 
togñ eſt incert' & taret fozma, &c. 3 Lev. 
Rep. 1 | 

i M Abatement in foꝛmt don pet bis 
petituni, Eo quod non apparet per pla- 
titum p2edict? quod pꝛedict᷑ ſex meſuagia 
decem acr terre decem atr pꝛati c vigni/ 
ti ace paſtur cum pertim funt alte petie 
per bzeve pꝛedict quam ut parcek pꝛedict 
Waner de E. tantum, Et pzo co quod 
predicturn 6 meſuagia 10 acr ferre 
10 atr pati & 20 ace paſint non diſtin 
guune nec diſcriminant per placitum its 
lud a reſis pꝛediet meſuagio i, terre pꝛati 
| & paſtur* ſuperiug petie at pꝛo ed quod 
Aer eſt incertum F earet fo2zma' 
1 Lut. 158. 5 . 
f Non apparet p Xdvocatoid qu Dek. 
habuit aliquod titlum Coĩe in loco, &c. Et 
qo plitum eff duplex intert c caret foꝛma. 
Br. Red. 432. 3 Bk ag 
i Per plitum þdict? non apparer ütrum 
Burgus Þditce fuit antiquus Burgus 4 
tempoze memoꝛal necne, &c. 2 Lut: 1522. 

Eo quod Cognit᷑o eft fa? ſuper ter- 
tag infra Feov, &c. Et non eſt material 
quis eſt teneng inde ac General placitum 
mn tenet non eſt fufficien in Lege. Reg. 

I 3 Fa. 415 i 

7 W. Barr ſur Jnkozmacod ubi Def. 
plead uid hatte in Jnfo:zmacoid p eo videfe 
qv non 2 idem pkitum qu Inkoz⸗ 
ate ie K. p eundem Y. eozam fac 
I. &: ele on a nec non anc 
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{on per eundem G. in wo 20dice Cuy 

cacki3 ad eandem Anfozmaton pzedict' Þ 
placitarj ſunt in eadem Cur Scat 
carij paedic retozdat, Er ibm de Recon 
11 a Bro. 440. 

pdict W. W. non pfert hit 
in Kn Neco _ = Kecozt) Convigig 

ng de ag nd. P. p p dice W. W. m 
quad Laut plita nec allegavit ſeu aſten 

v Canvifow- Þdice, ſeu tenor 

x hic remanem {eu Cue? hir 
55 Acecian p eo qu non appaxet yp 
placitum Þdice quod idem T Lis P. de 
offen# ddice unguam indigar' fuit Aceciam 
p20. eo quod plitum pzedjct'. W. W. et 
valde incertum & caret fozma, 8c. 2 i 
1110. 

"x Quod dampna non fuer oblat ante 
nem averio!.. Co. Ent. 603. | 
Quad vendica bono. non eſt executi 

44 Br. 124. 
Quer Demurt eo qd” placitum conti 
net bpm quid, particulare nichil, ſed om; 
incertum & venit ad genal. Erie, & 
Pl. 2 udie p quer. 
qd' plitum non 2 [ed evaſive 
W 4 - 2 materias pac Def, p Narr 
quer? eis ſupiug impoie. Et earet fozma, 
3 Lev. Rep. 178. 

[iy Ea c quod per placitum. non apparct 
bill - idd* deliber ar kuit Die ante 
trans & infule, ac quod placitum es 
duplex *.— T carer 12 1 San, 
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e Cux 
dict! 
Scat 
vecoy 


ert hit 
wign 
W. in 
oſtem 

tener 


Ur“ gu 
arety 
'P. de 
ceciam 
D. ef 
2 


ante 


ne Doftvineeof Demarrers. 
i Quod plitum il? eſt 
trarium in le in Hoc videlt, qd' renfa cuſtu- 


eſſe & a tempoze cujus contrar memozia 


pere volenti vel volenribugs ad voluntat 
Pnd led'm tons Mañij þdice, Acetiam effe 
ac a toto tempoze ſup2adco fuiſſe deſten⸗ 
dibil & que deſcender de antrceſſot” ad 
heredem ut de jure heredicario tenen⸗ 
tium, quod elt appareng contradicko. 2 Lut. 
1327. Sile 1318. 

l Quod p plitum non apparet cozam quo 
Senelſcallo ſive cozam quo Judice pditt' 
Cue pdice Comitis ad quam ſupius ſup- 
ponit pᷣdict᷑ conceſſion) dic? tentou. Cuſtu- 
mar pfat A. fiert tenebak. Ac de eo hd 
plitum ili non refpony ad Narr pdice in 
hoc videlt, quod non oſtenſum eſt quo dia 
A. averia ipſiug N. pꝛedite abduxit & fuga- 
vit, nec non de eo quod idem A. ſuperius 
allegavit ill ejus fugatom c chatciom̃ 
eo. did Averio2. foze idem rcfiv trans 


pzedice id eſt franiofd cli ipfiug R. pze- | 


dick, Rc. Ibid. | 

N De eo quod per idem placitum non 
allegat quod deus J. ut lerviens pꝛeditt᷑ 
M. kugavit & chaſiavit averia Þdicr ac 
de eo, &c. ur ſupza in 3 F 4 caug. Id. 
1328. | 


ad Wanuraptozes in placito ment᷑onat᷑ fuer 
lutficientes ſed þ implicatonem, &c. 2 San. 


N 2 


mar pdice in eodem placito (pee allegane 2 4 


hom im non exiſtit fuiſle dimi# & dimiſſibif 2- 
tuicunq; plone ſive quibuſtunq; pſonts ea ca- 42. 


ft Eo ꝗd Die non bene t paſitivedllegavetꝰ 


c Quod 


1 t79 
repugnan c con. Cauſes, 


180 : The Doctrine of Demurrers. 
8 ſrAuod Def. debuit placitare placitun 
4 ante ip© impetraſſet comp? ſum, 
„ I Bro. 117. | 
—_ Eo qd' placitum non confitct* net dene 
| , gat bona & catalla foze J. D. nec monſtrat 
-* * Aliquod titlum Þdice J. W. ad herd bong 

ill“ Reg. Pl. 151. | 

l Eo quod Þdice S. non monſtrat ali 
quod titl'um vel juſtam caulam p Avectis 
luis ire in Communi via Þdice nec aliquid 

relpond' ad vagrantiam & crrac Aver ion. 

in via ilk. Id. 

l So q pdice A, J. E J. ſupins non 
allcgaver nec oſtendunt aliquem titlum in 
pdice N. p Conceſſion pſeripcom̃ vel alit 

bend vel clamai) paſtur pdict Þ pdice 34 
beſtijs net qualem paſture pdice N. het an 
lolam paſtur vel communiam paſtut nec 
oſtend qual kuit pjudicird paſtur Þdice, an 
non relinguens ſuffictei) paſſue ꝓ averijs 
ipſing N. ita gd certug exit' ſupinde jungi 

- poteſt, Aceciam plitando feifiam de paſtur 

in Dito ſuo ut de fcodo ubi plicare non de. 

bent in Dincoa ſuo fed ck antumodour de 
leodo t jure non clamanies locum in quo, &c. 

Ac quia plitum pdict' eſt incertum ꝙ cartt 

. fozma. 2 Lut. 1158. | 

f Eo qd non apparet p Cogm ill qu pre: 
dice mille ck Digintt Libr' unquam deman⸗ 
dar fuer' ſeu aliqua pars inde unquam de- 

r mandat fuit, &c. 2 Lut. 12 30 5 

f In Debt. Eo gd' p placitum Þþdict non 

apparcet an billa pdick exhibit fuit ante pꝛe. 
dice 21 diem Nov. necne Ecijam eo qd Dek. 
non oftcnd? quo ted cauſa actionis pdicf ule 

attrevit Eciam co quod? placitum pdict' in- 

,{ufficicng eſt in materia c fo2ma. 1 San. 36. 

; | ſſ De- 


The Doctrine of Demurrers. 


180 


ſſDefendant pleads an Agreement under the Cui | 


Plaintiffs Hand and Seal, and an Acknowledg- 
ment of ſatisſaction. Quer Demuri eo gd 
Def. non demonſtrat qd' quer“ cogii ſe a- 
greaſſe cum Dek. vel retepiſſe ſatisfacgion 
p denar petit, &c. Reg. El. 147. . 

N Def. plitat ſemp paratug, Quer De- 
muurr* co qd plitum 1:1! ptirae poſt licence 
interloquend dat in quo calu manikeſte ap- 
paret qu Def. non fuer ſemp parat ad de⸗ 
nar ſclvend Reg. Pl. 146. 

ſſ For Pleading another Action depending, 
which was commenced at the ſame time with 
the Action brought, and ought not to be plead- 
ed the ſame term. Reg. Pl. 19. 

ſ Eo quod non oſlendit quod kuit ali⸗ 
qua cauſa vel materia ſurgens infra 
Jur' Cur? admiral vel pzo qua re Warr 
ſive arreſt' fuir, net quo die net quando 
duxit co2pug pꝛedict J. coꝛam Surrogat. 
Reg. Pl. 154. 

Nt Quod in placito predict non allegat 
quod Def. tenet de Dnõ Mamij nec quomo⸗ 
do net per que ler vicia ſeit ecxiſtit de tert 
tent' de Maũis p2edice, quodq; placitum 
eſt infozmale & incertum ac ectam quod 
conſuetud allegat ct vacua, plea ill. Lev. 
Entr. 195. : 

Eo quod pdict' W. Y in advocar' ſua 
dice non oſtendit quantitatem nec quali⸗ 
tatem pᷣdict' loci in quo capcõ abe rio. pdice 
fuit nec quantum idem locus in quo, &c. in 
ſe continet ſeu coutincbar codem rempe2e 
quo, &c. Ac p eo quod þdi:e IÞ. 9. in Ad⸗ 
vocae ſua pdict? non aſlegavit in cerio 
utrum ipꝰ feie eſſet de pᷣdict tribus acris 


terre cum ptiid jatemd in Pdice loco vocae 


N 3 E. als 
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The Doctrine of Demurrers. 
E. als O. in dined ſuo ut de feodo vel in 
Kincd ſuo ut de feodo talliae vel in dinc6 ſug: 
nt de lido tenko P termino vite vel de quali 
Statu inde ipe fei ſuit, Ne p eo gd Ad. 
voecae ii eft duplex incert᷑ c tatet fozma, 
2 Lut. 1231. | 

f Quod non apparet per placitum pze- 
dice quoad captom & abducco ſpadonig 
pꝛedict᷑ placitae quod {pads cape kuit ſu: 
per pꝛemiſſa pzedice ſuping contes & quod 
* 1 pdict eſt vitioſum & carer fo2ma. 
Id. 1 366. * | | 

d 0 qd' non allegae qd' ſepes & fover 
fuee reparat & implet [cd'm conteſſiom Y: 
greament' ck licene, Aceciam non verificat 
quod pꝛoſtracõ ſepium eſt eadem, &c. quod 
berificare debuit, Reg. Pl. 139. 

T For that the Juſtification is contrary to 
Magna Charta, by which reaſon there ought 
to be un pondus throughout England. Reg. Pl. 


141. | 
f Quia nullus Exitus poteſt jungi ſu 
per placito & non reſpond' b2evi net quer 
3 per pꝛopꝛium noen noĩatur Vid 
+ RR 


Repl. 


ſ Eo qd ep] concluditur*” pꝛo veriticy 
fone, * toncludi debuiſſet ad Exit. Reg 
|. 148. 1 

a Quod quer decedit a Narr' & traverſ 
rem mie tra6ſabik. 2 Bro. 216. 

F Eo quod placitum itlud eſt deteſſus ab 
Advocar' + cognition ſupius inde platitat 
Et quod inductio traòſſe pᷣdiu' facit traver 
fam ilk mie neceffar?, Et platitum ilk el 
repugnans, 2 Lut. 12166. 1 Pe 


The Detirine of Demarters. 


o 
- 


totalie deceſſie. 2 Luc. 170. 
Eo quod tonſuetud pdice in placito 


ſufficiew ac incerta, ac tota materia ibm 
—— advocar* ddiee continert debuir, 
&c. 1196. 2 . 

De 

ius rep plitat ipe ca 
— fuit fan” ſub nulla alia Condi- 
kone quam m plito pᷣdict exp2eſſa eſf, Ne » 
co qv pdice J. in plito pᷣdier non traverſabit 
Ang! traverſed qu bona Ecatalla ffat' Þ. 
temp92e moztis ſue fueĩ onerabit cum Sb. 
gatone Þdice ac denar ſumma in humod 
Obligakone mentonat, ac ꝓ to quod plitum 
Mud incertum exiſtit & carer fozma, Ze. 
2 Lu. 1636. 

N Eo qu fept eſt repugnans in ſe dup- 
lex # interta, Et caret fozma, &c. 1 San. 
160. Bro. Mer. 24%. 

7 Site & attingit tantum ad Generar 
Erif. Br. Red. 103. 

f Qnod Hep! toneludit ad Ex i ubi con 
cludere debet cum verificafone, &c. Click. 


207. 3 
1 Quod plati rum ſupertius Riepl Ma- 
titat eſt duplex & duas continet mate⸗ 
rias quaz. aliqua um̃ per le ſolum (iff 
ciedat ad Anion pzedice manuteneny, &c. 
Reg. Pl. 147. | ; $4 
i Non conftat p Hepl qu aliqua littima 
demand denar pþdice face fuir mfra Þdice 
quintum ann in Conditiane Indentur 
pdier ſupiug mene put infra idem tempug 
juxta fozmam & effea? Judentur” Pdice he. 
ri debuiſſet. Id. 147. 
N 4 N Quod 


ut fpec eſt minus apte-placirac ac in ſe in · 


rv; 


a eo qd Repl' dice a Marr' ipaus J. carte. 


aum ce g 


r »A 


> oY} 


it, 


The Doftrive of Demurers. 

(> Quod Keep! continet in fe duplicen 
materiam. Win. 700. ile de ptito al A 
vowzp. Ibid. 


a Auod mafia in Riepl non eſt ſufficieng 
in Lege. Id. 89 


N Eq qu fey 


| ur conrinet in ſepales g 
multifariag materias triabik p fetco, ubi 
Þ Mari Pdice Cauſa Acion pzedice J. W. 
petit non infiſtitur vel allegat ut Materia 
de Recazd exiſtem, Ac quod plitum ilk eſt 
duplex ct incertum & mie triabile & caret 
fozmg. Reg. Pl 147. 

it Quod Erie in Hep! pꝛediet E. jun! 
exiſt (up dice plitum pdict A. Et tamen 
pdice E. non concludit luper Erie ill, Et 
hoc pet qd inquirat per pziam, Et eo hd 
idem plitum Þdice E. ſupius replicande 
plitat'ꝰ continer in ſe duplicem & inluficiem 


materjam, &c. Judic pꝛa quer. Reg. Pl. 


148. 

ſſ Et ꝓ Cauſis eo qv pᷣdict S. p Kept, &c. 
receſſit ab exit int ipm̃ & pꝛefat N. W. 
R. & W. ſupius jund' & non reſpond ad 
materiam p ipm̃ J. f. dis juncim plitat 
# quod eſt in le redund q caret fozma. Id 


152. 

ſt Quod quer in epi non reſpons ad va 
ſtum & fozisfadut in placito Def. allegat. 
VVi. Ent. 911. #3 

Es qy non apparet p Pari nec p Ale: 
pl? pzedice Jo. quod, Ja. unquam habuit 
bonum ck legl's titf um ad terras g tenfa in 
Conditione ſcript gbl pdiq' mentonat ac 
d dice Hep! non eſt ſufſieiem̃ p eo qy pᷣdict 


a The 


a. non negavit nec deſtruit titi'um pᷣdict 
B. Let. Su. 14% © 5 


The Doctrine of Demurrors. 
The Defendants in Qsare 
For that the V Vrit of Quare Impedit abates by 
the Death of the Plaintiff C. without Iſſue. Bre 
Vad. 365 Sie Win. En. 1 4 
Al Counterplea de cher, Eo quod 
le Douche non nominae in b2evi, 2 San. 32 
s Contra placitum Pdic'', þdice Willi ad- 
vocar ad Marrant' pdice E. & T. minus 
ſufficiew in Lege exiſtit. &c. And ſects forth 
ſeveral Cauſes for Demurrcrs. Sed non allo- 
cantur. ; | 
f In Treſpaſs, Defendant pleads Statute of Li- 


-mitarions, Plaintiff replies, by an Original ſued 


out and Outlary in London, &c. Afﬀer Oyer of 
an Original, Defendant Demurrs, Et pro cau- 
fr, Cc. Firſt, becauſe it is not ſhewed when the 
firſt Original was ſued our. Secondly, Nor when 
the Outlary was reverſed, Fudic' pro quer. Lev. 
Entr. 204. 3 Leu. Rep. 245. | 


\r Quet p Hep! non confitet᷑ c evitat net Trarerle: 


traverſat, &c. V Vin. Entr. -09. | | 
N Quod plitum pdict W. pꝛimo ſupius 
replicando placirae eſt in le multiplex & 
non reſpond ad aliquam particular mater, 
p ig E. in Bart placitae nec dedue vel 
pom aliquem ſingul' Exit' p Pziand' tria⸗ 
bit, 2 Lut. 1397. ES” 
N Quod pꝛedict' placitum pzedice W. 
ut pzefere fuperius replicando placitae 
dupler eſt & duplicem in fe continet ma⸗ 
tertam Quodg placitum ill eſt perplex' 
in fe repugnans piegnans, ac argumenta- 
rivd, Et non concludit materiam fingui? 
ad Exit. Ibid. 5 | 
MN Et tra$lia ill' in eodem placito contene 
omitti debuit, Ac quod ratione ejuſdem 
trabſie pdicr altera allegato de Enn 


Impedit Demurr. Canſce. 


ett EB _ 


The Dore of Denturrers. 


vel lenit pcuſſiom fngatofd & chaſjataid non 
onie in Erit* eademq travers infufficie 


822 


reſpang ad pdiet᷑ placitum ipus G. ſapiug 
in barram placitat Sed Replicatõ ia < 
Argumentativa duplex & incetta & null 


cit Exit. Ibid. ; 
T Nuod pdict placitum Þdiet” 
fupius replicando platitat mon ct 


Erie apte jungere nec veredicid ſupinde 


reddere poteſt, ac quod pꝛedice J. c E. per 


Repl' iſtam male traverſant materiam in 
ta parte traverfabik quod Hep! iſta con- 
cludit ad Pꝛiam ubi verificare debuit . 
ceciam placitum illud intertum & p2eg- 
nang exiſtit & caret fozma, &c. 2 Luz. 
1460. | 3 

H Eo qd KepP pdice J. T. ell incerta 
earet fozma, Et quod pdiet J. T. trasſat 
materiam non tra$ſabil* Am idem J. K. 
non [att apte reſpondit matie p ipſos 
A. ID. &c. ſupius in barram placicae. Id 


7 

I Quod traberſia contmet materiam in 
placits pdicł W. & W. C. non allegae, » Luc. 
IFOr. - 

ft Quad placituw illud eſt incertum dup: 
lex & caret fozma, ſcilt in traverſando pe- 
dirt M. Ducem H. Nepotenr pyedict* Du. 
eis imo mentonat᷑ fuiſſe (ere de Advo⸗ 
tatone Þdict* ut de Feods talltato. 2 Lur. 


1 .-- 
r Quod paſt ꝓnuntiat᷑om̃ fentene de He: 


- vocafofd literau. Adminiſtrat᷑onig ad Dnm̃ 


appellavit t non apparet a qua Cut. Thomp. 
r 


N Quod 


9582 


3n 8 


2 
— 


— 
2 8 


5211 


5 


ata F 


dier eff omio fuperffua E redundans, Ae 


The Doctrine of Dennurrers. 

uod Dnu# Rex p litra# Pate®'die 
dice 24 die N. dirent &c. Ubi 24 die Þ. 
neg per Def, ne p gutt antea fut men⸗ 
conae Id. ibid. 121 

rr dedum una. 
tum dampnig, &c. billa non fuir da 
plita Dedi. id. NTT 
ff Eo qd" non allegae in placito- gd? G 
Acre de Novo Aſſigid fuer parece!” alicujus 
tenfi, (ed olim fuer ſpettam̃ five prine® ad 
meſſuag ſive tenkum, quod eff intertum de 


tinere ad meſuag ſive tentum, &c. Reg. PL 
140. e | 
* Quod þdice M. non de novo allignavit 
aliquem locum in certo in qua tran# Þdice 
unde ip2 fuperius fe modo guerie 
kacta fuir nec directe allegavit eandem trans 
ſteri in des loco in communi barra ipſius 
G. Pdicf ſpecificaf, 2 LU 14o0x. Sift 
I op * k 

*T Quod idem ſive 


4 
Keplicacd 
ddice G. duplex ſive triplex est, vide! 
in juſfificando ( licet inſumciemd) intrato- 


nem ipſing G. in eim ipaus J. þdict' ner⸗ 
non in aſſignando ak inſule c ver baton 
quam idem . ſupius' allegavis, aceciam 
in trabſands mlitte + verbacod if p ipid 
J. ſupius cog Atectam to qu trablia pꝛe- 


dra Keplicacs eit interta F caret fozma. 


3 Lut. 1436. =e | b- 
zelt Argumentativa 


L Ge Repr ia 


D. 1 Þdice pſirum ſu non affiemas 48 ind 
fola eff pꝛout detzuit Ateciam plum _— 
e 


Cauſcs. 


quo ted intendit . Et pꝛatum non poteſt y- 


negativa megnans g imcerta, Et pdier 


197 


The Doctrine of Demurrert. 


eit dupler & inſufficieid & caret ſoꝛma, c. 


2 Lut. 1640. 

Hl Eo qu Quer p plitum ſud pdice non 
affirmat ſe tempozibus pſecue & arreſtac 
Þdict' duiſſe aliquam juſtam canſam ac ion 
dus Def. nec potuit Def. indebitat᷑ eſſe 
eidem quer tempozibug illig in pdict* pecu- 
me ſumd® que non fuit folubilis-ci, niũ ad- 
tempus tunc longe futur Et quia plitum 
illud implicativum eſt, Et attingit ſolum- 
modo ad Exit. Reg. Pl. 142 


3 Rejunco”. | 

N Quod Rejunto eſt incerta Argumen- 
— redundans c mie Exitabilis. Clif. 
26 . | — 


ff Quod Kejunto Þdice eſt Argumenta- 
tiva & negativa pꝛegnans incerta non a- 
pert placitae nec exie ſuperinde per ipiid 
D. jungt poteſt, eo quod materie in eodem 
placito content conjunctive ponuntur in 


| Erie, ubi diſtributive in hoc caſu de- 


buer, Aceciam placitum illud caret fozma. 
1 Lut. 241. | | 

iT Pꝛo eo hd idem plitum continet in le 
nam repetitionem materie per ip) E. 
p2iug ut pferfe in bart plitat ac ꝓ co qd 
ron© p ipam̃ E. ſupius replicand in hat 
parte allegat᷑ ipd eadem E. p aliqua in pꝛe⸗ 
dice Statuto de Timitafofd p pfae E. ſu⸗ 


konem ac rettam F uſual interpzetatonem 


ejusdem Statue ab actone ſua pdict᷑ vers 
pfae E hend pcludi non debet, nec non p 


pius ment᷑onat᷑ content juxta veram inten- 


The Dodrine of Devurrirs. 189 


co qd idem plitum ipſiug E, alie deten ibum cuts 
cſ & incerrum & caret fozma. 1 Laut. 244. 
Vide 2 San. 110. 

t Es qu fejunes eſt deceſſug a Batra, 
-Bro. Vad: 352. 

/{ Quod nejuncõ eſt deceſtus a barra 

(ua, Et non reſpony ad materiam in Repl 
&c. Br. Red. 229. Reg. Pl. 149. Qt plitum 
iP eſt vitioſum incert inſufficien in ſe E 
caret fozma, &c. 

N Quod pzedia* Det. p plitum ſum̃ par- 
dice rejungend placitat a p2iozi placito 
ſuo p:edice recedit, Et quod placitum ill 
incert' inſufficiefd ex iſtit  caret koma, Reg. 
Pl. 152. 

{ Eo jqd Þdice plitum ſy upiug rejungend 
plitat' diicedit Ang departs a Þdicr* plito 
ipſius T. ſupius pꝛius placitand placitat 

me placitum illud tontradic. 1 Lutw. 


| 1 Quod traverſia eſt inſufficiens, Ke- 
-zunco eſt deteſſus a Barra, & non plene 
reſpond ad placitum, ac inſufficiens in ma- 


Rob. Ent. 273. 


Vide ante Page 77, 78, Cc. 


N Quod pꝛedice B. (rejunckonem) tra- 
verlat materiam mie traverſabilem, Et 
quod inducto ad traverſiam eſt omnino in- 
lufficiemd, ac eciam rejunco pꝛedict oĩo in- 
cerca eſt * caret fo2ma, &c: 1 Lut. 100. Vide 


fy Quod pꝛoteſtato þdic? in rejunfone 
pdict' repugnans eſt ad materiam in eadem 
Rejunkone pfirar ac extra Kiejunfone n 
omitti debuit, &c. 1 Lur. 661. 


d Muod 


"DD 2 —> ..- = "_— — 


The. Doctrine of Demurrers. 
— CT Quod in capiendo Exit de g f 
berfia pzedice, pzedice J. A. Sa alte 
verba que in traverſia il“ non continent 
ſciit det verha (ipfiug Johanis Adams) 
que pvertunt ſenſum ejusdem & penitug 


 omirti debaer, 1 L. 678. 


CT Quod materia Kezunfonis illiug en 


noma materia ? junioz & ſublequens ma- 
terie inbarra ſua pyedice inde ſuperiug al. 
' legae non foztificang ſeu manuteneng ean- 


dem barram Sed orkio deceſſug eſt abinde 
Areciam ubi iſta nova materia a fiejun. 


kone (pecificac ſupponit᷑ eſſe juxta fozmam 


Statuti, materia in barra pdict content 
ſupponie eſſe ſectim communem Tegem. 


* Lat. 1424. 


And thus I have briefly ſet down moſt of the 
Cauſes of Demurrer that are to be found in 
our Printed Books of Pleading ; and if any other 
afterwards occur, they may be taken notice of in 
their proper place. Os 


Here we may further obſerve, That all De- 


murrers alledge inſufficiency in the other Parties 


leading, Oc. And ſay, that by Law it is in- 
ſufficient, and ought not to be anſwered for ſuch 
and ſuch Cauſes, and therefore pray Judgment 
to be on the part of the Demurrant. 1 


And therefore if that appears ſufficient to the 
Court which the Demurrant called inſufficient 
then Judgment is againſt the Demurrant, and fo 
on the contrary if it appear inſufficient, Judg- 
ment is then given againft him who joined in the 

Demurrer 
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Demurrer, and inſiſted that bis Plea, Cc. was Cafes. 


SAEFREPDS AA 


ſufficient. 


nd it is ſaid that after the Plaintiff and De- 
fendant have joined in an Iflue, which goes to 
the whole, and is 3 tried betwixt them, nei- 
ther of them cag Demurr without the conſent 
of the other, for by their joining in the Iſſue, 
both Parties have admitted the whole Pleadings 
to be good, as to try the Iſſue. 


Alſo that no Repleader is allowed after Demur- 
rer without conſent of the Parties. | 


Again that if a Demurrer be entred it cannot 
be waved, except both Plaintiff and Defendanc 
do conſent unto it, nar then without leave of the 
Court. | 


But if the Court do perceive that a Demurrer 
is put in only to put off a Trial, or for delay of 
the Proceedings, they will not allow of ſuch. a 
Demurrer, nor cauſe the other Party to join in 
Demurrer, but will give Judgment againſt the 
Party upon his frivolous Demurrer. 


De- And the Party that is delayed in his Proceed- 
* ings by a frivolous Demurrer, may move the 
uch Court to appoint a ſhort Day after, to hear 

Counſel ſpeak to the Demurrer, and the Court 
* will grant it. 

And it is ſaid the Plaintiff may be Now ſuit, 

* after Demurrer Joined. 
ien 
| fo Alſo one may Demurr to a Demurrer for the 
udg- doubleneſs of ir. But if he that might Demurr, 
| the doth not Demurr to it, but joins in the firſt De- 
irrer | murrer 


192 


murrer he hath ſlipt his advantage: And a De. 


murrer is ſaid to be double, when that he that | 
doth Demurr, doth aſſign in his Demurrer, for Here 
cauſe of it; One Error in fact and another in Law bef 
to be in the Plea upon which he Demurrs, which bur 
ought not to be done in one Demurrer. See for 

theſe Reg. Placitandi 133, 144, 135, Ce. & ſon 
Pratt. Reg. Tit cod. Plo. 179. 3 Co. 52, &c. jou! 


| Alſo if the Defendant plead where he may i me 
Demurr, he cannot, its faid, take advantage in 
arreſt of Judgment, or by Writ of Error. Plow 


182. 184. of which more hereaſter. | | "” 
Alſo where a Statute gives leave to plead gene. 


rally, and the Party waives this leave and pleads 
ſpecially, the other party may Demurr upon his 
ſpecial Plea if he ſee cauſe, for though he needed 
not to have pleaded ſpecially, yet having done it 
the Plea muſt be good at his own Peril. Vide Prat. 
Reg. Tu. cod. and fee after, amongſt the further 
Obſervations. 


4 


The Doctrine of Danurrers. 


Here follow ſome of the Demurrers 
before mentioned and referr'd to, 
but not ſet down, together with 
ſome Preſidents of Demurrers 
join'd and continued, and Judg- 


ments thereupon. 


For a fuller Demonſtration of . 


to Declarations, ſee the Third part of 
Iaſtructor Clericalis, Tit Demarrer. 
„„ 
*Demurrer al Barr in Annuity: 

E CT. ſupius in Barram Ackonis pꝛes 
Nitat minus ſufficiew in Lege exiſtit ad 
plum E ab Ackone ſua p2ev vers far C. 
haben pcludens Auodq; ipſe ad plitum ii! 
nodo c fozma pdict᷑ plitat᷑ neceſſe non habet 
ec p Legem terre tenetur reſpondere Et 
oc par at᷑ eſt verificare Unde ꝓ defecu ſuf- 
ciew reſpons in hat parte idem E pee 
udie & annuũ reddie þdick unacd Arrerog 
usdem ac dampna ſua ocfone ſubtract᷑o⸗ 
is annui reddie ili übi adjudicart, Ec. 
Et pdice T. ex quo ipſe ſufficied mate- 
am in Lege in Bart Aciom þdick E. lu- 
is alleg quam ipſe parat eſt Sificare, 
uam mater iam Þdick E. non dedie nec ad 


am aliqualiter reſponds ſet verifitatom ili 
dmittere oio _—_— ut pziug pee * 


15 


| Charge. 
Demurrer al Barr in an Ap Mayhem. 
Upon Defendant's plea Plaintiff 


m 8 


1 


fc, 


1 


280. Al Debt pur Arrear 


amer foirs recover, &c. 


7 8 


= & 


— ad Uenet 


115 
Fan 


HH 


a Bart 1 
tontent minus tear ma 
ipſum M. ab Appell 
habend pcludend ad quod iple | 
habet nec p Tegem terre tenetur ali 
modo reſpeudere Unde ꝓ defectu lun 
t judie & daingna fa 
fibi — go Fc. 


- Vide Co. Ent. 5x. Er 3 
ibid 56. Alicer fur former fair piede in cafſe- 


tion? Bille Appell”. Idem 59 b. 
Al Barr in Aſfiſe. Lide Hern * Co. * 


nat 1. 


LA 


8A 


Lei Iasi 8813 


1 


8 


= > 
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In Aﬀiſe de Datrein Preſentment. 
E 


2: — pdick pkicum pᷣdict 


E , ad coptonem Tüte pdict ine 
um T, & —— M. lupiys pfitat die qd 
plitym illnd ac materia in eodem plito 
tontent᷑ minus ſyfficie@ in Lege exiſtunt ad 


um L. ap Iota ina ddick vers pzefac . 

retaryand fey ad ipſum X. a pſen- 

atone ſua Hdick ad Eccleſiam pᷣdict habend 

2 uodg ipſe ad plitum illud modo 
om 


8 a pdick 4 — non * — 
; texre tenetux refpondere or 
Fe 

1 


A eſt verificare Unde Þ defectu ſufficiem̃ 
ti dick 9. in hae party idem T. per 
= Niet * M. 1 gy ad 1 
e 1 um A. zetat UW, 
cedatur Ec. * 17 * 
Et þdick . ex quo ipſo ſufficier) mate⸗ 
riam in Lege ad pdict I. ab Aſſiſa ſua pꝛe⸗ 
dick vers iplam . dend recardany ac ad 
ipſum T. a pſentat᷑one ſua pᷣdict ad Ecctiam 
pdick hend pcludend ſuping plitando aile- 
gavit, quam tpſa parat eſt Sificare gitam 
guidem materiam pick I. non dedie nec 
ad eam atiqualiter reſpony ſer pifitatom i!t 
admittere oro recufar per judic & qd' pdice 
T. ab Aſſila ſua pᷣdict vers jplum $9. peln⸗ 
datur Ec. Ex quia Juſſie &c. Vide Winch 
Ent. 819. als? 70g. Vide poſtea al Repli. 


Demurr al Barr en Attaint. 


f TT quoad Þdicf Plitum Þdicf n. 25, 
J. B. Ar J. T. ck C. A. idem W. 
N. die qd Plitum ik moda & kozma pditt 

| O 2 plitat᷑ 


ct priefae A. B. J. B.A. CT. K. 
0 — ad capkonem i Aut Diginti 


\ fine die ponend', Ut -p2ing per gd? Tre dic 


1 
. 4 
1 
| 


5 


a: 
F= 


» 
bY 


tuo2 militum Ec. 


pdick A. B. J. B. J. C. ET. A. 
ex quo ipſi ſufficietd materiam qd?* Þdice 
Jur Diginti quatuoz militum int 1 E 
pꝛefar M. A. pcedi leu capi at in 


: 


Lege ſupius allegar quam ipfi parae 
verificare, quam quidem materiam þdice 
M. A. non dedie nec ad eam aliqualie re- 
ſpond [et veriſicat᷑om ili admittere oĩo re⸗ 
cuſat ut pꝛiug pet᷑ judie Et qd” þvict A 
Viginti quatuo2 Milie de quacung — 
de Pꝛemiſſig int ipſos c pzefar W. 

ficnd' exonerentur cc. Vide Co. Ent. 8 1 a. 


- 


A) Barr in Parco fracto, Common Form, 
Vide Co. Ent. 408 a. 


Al Barr fur Royal ProteQion ſub Magno 
Sigillo Anglie pleaded in Debr. 

1 Er pdick W. die qd? ire pdic non 

ſunt allocabiles ſeu Valide in Lege 


ad Loquelam pdict fine die ponend Et hoc 
parat eſt verificare Unde p defedu reſpon⸗ 
pdick E. in hac parte idem ID. per judie 
Ct qd? fre ill non allocentur ſed p nullo 
penitus tencantur Et qd* pꝛed R. ad 
VBꝛeve ⁊ Narx ſua Þdick reſpondeat cc. 

Et idem n. ex quo tre pdict ſufficiem̃ > 
valide in Lege cxiſt ad Loquelam pdict 


alletentur Ex qu Toquela pdice a 


hic uſq in Octab | 
andiens Eo qu iidem J 
dum, Ec. Vide Thomp. Ent. 215. 


Al Barr in Quare Impedit. Vide ante 29. - 
Al Barr in Waſte. 


Common Form uſq Et hot parat᷑ 
eſt verificare Unde pee Judie cx Dampna 
ſua ocfone Daſti dice p ipſum WM. ſupius 
fac” ſibi adjudicart ß. Joinder inde Com- 
mon Form Fc. pee judie c qv pdiceE. k 1. 
ab Ackone ſua pdice vers eum bend pclu- 
dantur gc. Vide Co. 696. 

Idem 707 a. Et hoe parar eſt verificare 
Unde p defectu ſuficiem reſpons in hat parte 
dem H. pee judie & dampna ſua ocfone 
Daſtt vendiZoid E deſirucion' Þdice ſibi ad- 
judicari Ee. | 


LHRH 


— 


3 


Al Replic'. 
Demurrer al Rep“ in Appeal. Co. Ent. 56. 
Al Repl in Aſlize. | 


1 E* þdice T. T. Jun, quoad pꝛimum 

titulum ipſiug J. P. guoad unam 
mediecae tenroY. pdict cum ptin' in viſu 
recog) Aſſize pdicr poſſe & in Querela 
pdice ſpec die qu ex quo ipſe fufficient pli⸗ 


tavit 11 Barram Aſſile pdice quoad me- 
dietar il! tefiro2. pdice Ac pdice J. PD. in 
faciend titulum W Pdice- ad medietar 
- 3 it 
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ill teſito2- pdier tufficiene reſpond” in 
Lege Sicq idem F. K. Num ad citnium 
illud neceſſe nan habet net tenetur 


Et dice J. P. quoad 
pꝛime medietae tefitoY. þdice cum ptim̃ in 
viſu Kecogid Allile pdicf pofit & in Que: 
rela þdict pee dic q ex quo ipſe in fatiend 
titulum ſuum Þdice ad medietatem ill ten- 
rozum pdict᷑ cum pin fuſficiem in Lege re- 
ſpond' Quod quidem titulum Þdice T. T. 
um non dedie nec ad titulum ill aliqua- 
ie reſpond? pee Judiciuni Et £4 ↄtedatut 
inde ine iplum J & pzefae T. T. Jufd ad 
captonem Aſſiſe pdice c. Et quia Cuz &t. 
Vide Rob. Entr. 135, 136. Vide Raſt. Entr. 
64, 65. 


In Covenant, a common Form, ante 111. 


In Dower. 


nen habet nec p Legem terre tenetur re 

tx ondere Et Hoe parae eſt verificare Unde 

Þ defeſtu ſufficier Replicatoũ ad ah — 
ua 


NI 


cum 
alles 
quid 
ad e 
adm 
TG be 
cum 
25 
Vid 

N 
wy 
had 
Bro; 
Ger! 
in l 
him 
beir 


'S; 
ba 


FLIES ESH 


w#ss 


tin 
die 
ſu, 
ice 


IEICE 


2 
I 


xl 
11 
4 


I 
i 


if 


CE nog mn 


in Fee, an 
him Baron Gerrard of Gerrard: Bromley, he 


being theo reſident with his Family in the faid 


Capital Meſſuage, and that the ſaid Mefluage 
became Ceput Berenie ſuæ, and had ſo continued 
the Habitation of him and his Anceſtors & Capur 
Bareniee, and derives the Title of the Meſkuage 
and Barony to himſelf by divers meine Deſcent, 
and demands Judgment if che Demandam fludl 
be endowed thereof, being Ceapur Bavronie, and 
averrs, That he hed aſſigned to the Demandaat 
divers Lands of the value of 400 J. per um 
being the. third Part of the Tenemonts of the Ba- 
rony, which ſhe had accepted, whereupan the De- 
mandant Demurted, wiz. 


O 4 tr et 


12100 


tum pertim̃ ad pꝛed E. a dote ſua pꝛed 
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}N Et pʒed Eliz. quoad plitum Ca- 
roli quoad. pzed' Capitak Aeſſuag vocar 


Broml — — 7— in — 
plitum materiaq; in eo- 
minus ſufficiens in Lege 


j 
LAS 


erge- fz Freggrezrrergrrer 


Et pꝛed C. Dñus 
t 
quoad pʒed Capitat᷑ Meſſuag vocar B. 


38 


E 


eodem Capitat᷑ Meſſuag cum ptim habend' 
Þcludend* lupius allegavit quam iple parat 
eff Gificare quam quidem materiam pꝛe E. 
non dedit nec ad eam aliqualie reſpond? ſet 
verificatoid ill admittere omnino recuſat ut 
pꝛius pee judie & qd' pzed* E. a Dote ſua 
de pzed' Capitat᷑ Weſſuag cum ptim bend 
pcludatur c. Et quia Juſtie, ec. Vide 
Lev. Ent. 76, 8 1. And it was argued for the 
Demandant that the ancient Books which ſay 
that Women ſhall not be endowed de Capite Ba- 
remis, as Britt. 247 b. &c. and Co. Lit. 31 b. 
they are to be intended of Baronies by Tenure 
+ which are now extinct, and were Caſtles of De- 
ſence; and that the King by creating a Man to 
be a Baron. cannot deprive his Wife of her Dower, 
To which it was anſwered and agreed, that Ba- 
ronies by Tenure are now extinct, but the reaſan 
of the Privilege of the Chief Meſſuage of Barp- 
nies by Tenure and Creation are all one, * 
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" the Order, Decrncy and Honour of the Realm. 

Co, Lit. 31. cited on the other part, and it would 
be very indecent that a Baron ſhould not enjoy 
his Capital Meſſuage intirely to himſelf, but the 
Wife of his Predeceffor ſhould have the third part 
in Common with him, and thereby a mixture af 
Families and Servants, and perhaps ſhe would let 
And to that Ob- 
jection, ing could not deprive a Wo- 
* Dower, it was faid that he could not 
do it directly, but that he might by a Mean: As 
he could not directly priviledge a Man from be- 
ing Arreſted, but by making him a Baron, he 
might thereby do ic Obliquely ; and no. Injury 
to the Woman here; for although ſhe ſhall not 
have the third part of the Capital Mefluage, 
ſhe ſhall have the value out of other his Meſſuages 
and Lands, which may be more con venient to 
them both. But the whole Court was of a con- 
trary Opinion, and gave Judgment for the De- 
mandant upon the firſt Argument after Conſide- 
ration thereupon for a Term or two, whereupon 
a Writ of Error was brought in the King's- 
Bench, and there Judgment affirmed. Where- 
upon a Writ of Error was brought in the Houſe 
of Lords, which was the thing deſigned ar firſt ; 
but afterwards, as the Reporter had heard, the 
Parties agreed without any Judgment of the Houſe 
of Peers. Vide 3 Lev. Rep. 401, 4-2. 


See 1 Lat. 719, &c. Dower unde nibil babet 
of Lands in divers Villages. Barr by the Guar- 
dian ne unques ſeiſie que Dower, and Iflue there- 
upon; and a Special Verdict found, and the Caſe 
only thus, Lands are limited to A. for Life, Re- 
mainder to B. and C. for Years, Remainder to the 
Heirs Males of the Body of 4. and the only que- 


{tion 


3) ALLELES 


2 


Hall 


20L 


Leaſe for Years is 


Lem 733. 


¶ Barr, That the Husband of the Demandant 
demiſed Lands to the Demandant durant e Vidui- 
tate ſua, with Averment, that the faid Deviſe 
was in full Recompence of her Dower. Demurrer 
ide, and Judgment for the Demandant. Idem 
734. Oc. / 


Demurrer al Replic' in Ejectment. 


} Common Form, and Common Joinder 
uſque. Quam quidem materiam pꝛed . 
non dedie net ad eam aliquatiter reſpond 
ſet Sificafoid ill admittere omnino recul; 
ut pꝛiug pee judie & poſſeſſtom termin 

zed' de & in Mel pꝛed cumpertin' adhuc 
ventur unacum dampnis, Ec. ſibi adjudi- 
cart, t. Et quia Juſtie, gc. Vide Winch 
Entr. 398. als 432, Vide Co. Entr. 7 
Poſt Oper de fait Demurt ove Caules 
monſtre x AYverment in Fine. 


Simile 


Simile al Rep! ſur breve de Ingrefs. 


& dick G. Das V. oteſtando qd p 
nici J. Dis E. r ov I. 
S. de — 4 tum pertiſd pꝛote⸗ 
ſtando etiam qs non diſſeivit p2rdick 
4 S jam pere be mevierar pdict cum 
placits die qv 11— 2 


ſuam p diet' ver 
tenend, dq; oe ad 122 My ws. mo: 
do E fozma pþdict* placitat᷑ neteſſe non habet 
nec per Tegem terre tenet reſpondere Et 
hoc parat eſt verificare Unde p defeau 
28 A in har parte pee jubte Ge 
A. S. ja 1 ad Adione ſua 
: erg eum Habend” þcladar”, xc 
Et dick J. S. jam 1 Dy quo ipſe 
ſufficied materiam in Tege as Waionem 
ſuam Þdice vers pꝛefat G. Habend' manu- 
tenend ſuperiup rep allegavit quam ipſe 
parat eſt verificare at quam quidem mare- 
riam pdirt G. non devic nee ad eam alt- 
qualir reſþonv ſed vertfieatofd HI admittere 
omnind tetuſat ut pxtus per fudic & ſeiffid 
medjetae pᷣdict tum per ti unacum 
ſuig octone Diſſeſs Þdick fbi adjudirari, gt. 
Et quia Julie, Ec, Vide Raſt. Ent. 179. b. 


Al 
mile 


Fred 10 At x ſufficteÞ in A7 
exiſtit ad hum 9; jam SI 


$03 


Flevi. Cem. H. 
1. 


Al Rep! al Juriſdiion. | 


MN, TYDf placitat que ilt eft Servieng al 
uf de Eſchequer Repk qd ill neſt 
Set viens Familier, Demurrer——Ct pd 
ex quo Dominus Rex Recozu qu idem 
eſt viens pdier Thes, Et qd eius 
continua reũdentia requirie in pꝛemiſſis in 
eon b2evi recitatis, Et pdice Materia per 
 tplum J. contra idem pzeallegae non eſt 
ſufficiens in Lege ad ipſum . de pzivile- 
gio pdice haben) pzivand* nec ad Cut hic 
placitum Þdice vers eum, (Xc,) ulteriug 
cognoſcere, (t.) Et quia Juſtic, cc. Vide 
Raft. Ent. 44. Moils pref. 82. But ſee before 
al RepP al Privileg 118. | 


Simile. In Quare Impedit al RepP Attorn' 
General'. Co. Ent. 496. 


Simile 


ile 


Halses 
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Simile. In Quo Warranto. 
ſſ. E T dice T. Diig D. ut pꝛius die 
ile non war 5 diea Doed der 
nunc per aliqua per pꝛeka 


t Atto Kegine 
pꝛo eadem Domina ſiegina ſuperius re- 

plicando pzeallegaf ipſum C Dnum D. p 
pmiſſis impetere [eu ocfonare velit au de 
bet, Quia die qu ep! Þdice ac materia in 
eadem contene minus ſufficieÞ in Lege 
exiſtꝰ ad quam iple neteſſe non habet nec p 
Tegem terre tener aliquo modo rejungere. 
Et p inlufficienE ejuldem Hep? per judiciũ 
E 93 iple de pꝛemiſſis per Cur hic dimit- 


ce. 

Et pdicr E C. Armig Atto: id dicti Dom 
Regine General qui ↄ eadem Dom Reg 
in hac parte ſequit pꝛo ipſa Dom̃ Regina 
die qd' Riepl pꝛed matiaque in eadem con- 
tent ſatis ſufficiew in Lege exiſi ad ipſum 
T. Don D. eidem Hep? rejungend', Unde 
ex quo fept pꝛed' in foʒma Þdice habit ac 
materia in eadem contene [atis ſuficiem̃ 
in Lege exiſi', quam quidem materiam i- 
dem Atto De Regine paratus eſt 
eadem Dna Regina verificare & quam 
T. Dig D. non dedie nec ad Kept pꝛed ali- 
qualie rejungendo allegavit ſed Repl itt 
admittere omnino reculat per judie & qo 
pꝛedicr C. modo Diig D. de p miſſis con- 
bincae, cc. Et quia Cur, ct. Vide Co. Eu- 
tries 560. b. | 


The Deflrive of Denurrers. 
Al Rejoynder. 
Demurrer al Rejoynder en Formedon. 


}. LE T quoad pzedice placitum pzedice P, 

E C. quoad alter medietat AZanerij 
py e dogeponot bn 
ud minus ſufficie in Tege eriſtit ad 
p2edice placitum pzedice P. quoad candem 
medietat Manexij pzed' cum pertim̃ (except 
dexcepe) ſuperiug in barram placitar ma- 
nutenend* Qdque ipſe ad placitum ill mo- 
do c kama Þdice rejungendo placitae ne- 
ceſſe non habet nec per Tegem terre tene- 
tur reſpondere Et hoe parat eſt verificare 
Unde p deſenu ſyfficied placiti quoad 
eand medietar Wanerij $dice cum perti® 
rejungend' placitae in hat parte idem 9. 
F. ut pzius pee judie & ſeifinam de eadem 
medietae cum pertim ercepe pextept᷑ ſibi 
adjudicari, cc. 


Et pdict P. ex quo ipſe ſufficiefd mate- 


riam in Tege ad þdicr plaeitum ipſiug P. 
guoad pd' medietae Manet ad cum pertid 
(except gexceye) ſuperius in Bart placitak 
manntenend“ rejung' allegavit quam ipſe 
parat eſt vexiſieare quam quid Materiam 
Pdice F. nan dedie nee ad eam aliqualie 
reſpond let verificato® ili admittere oi6 
retuſae At pꝛius pee judie Et qu d Þ. . 
ab Actioi) ſua inde vers eum habend pclu- 


N Ec. Et quia Juſtic, cc. Vide Co. Ent. 
318. b. 


Demurrer 
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Demurrer al Rejoynder in Quare Impedit. 


ipſd E. B. ab Action 


— vers pzefae E. L. habens dcludens, 
iu. a ad placitum illud modo & foz- 
um pdice placitaf neceſſe non habet net per 
ad tenet᷑ reſpondere Et hoc parae 
an » Unde pzo defeatn ſufficieid 
ept placiti 1 parte idem E. D. ut pzius 
one i per ire & bzeve eps & dampna ſig oc- 
— fone Ampedimenti pꝛed ſibt adjudicari, 
ne- cr. Et E. B. quoad pdict placi⸗ 
— — 7 4 1 rejuug« nd” placitae 


Ml 


ex quis ipſe ſufficied ma- 
pzefar E B. ab Acione 
eum habend þcludend” ſu⸗ 
vit idle parat eſt hexiñ⸗ 
quan quidem materiom pdice E. 
mee ad eam aliqualiter re- 
veriſitat̃u i ili admittere omnino 
ius pet zudte Et gd Svice E. 
B. ab Actione ſua pᷣdict ver# eum habend 
pzeciudar c. Et dick A. ex quo ipſe ſuſi⸗ 
cer Materiam, (Fr.) ut lupza. Et quia 
Juaſtie pic, Fc. Vide Raſt. Ent. 527. b. & 
vide Co. Ent. 516. n 


Simile in trans ſur Fuß ifas per breve de bo- 


mine repligiando, Cg. 


2 Action was Treſpaſs agaiaſt two far. 
Aſſault and Battery and Menaces, &c. 


nr and breaking open his dwelling Houſe, &c. _ 
of 


L. 


x 


The Doctrine of Demurrers. 
of the Defendants juſtifies by virtue of a Writ de 
n and a Warrant deliver- 
ed to the other from the Sheriff for that purpoſe 
in whoſe aid he entred, the Door being open, 
and the Plaintiff aſſaulted him, whereupon molli. 
ter manus impoſuit, e. The other Defendant im- 
parls. The Plaintiff prays Oyer of the Sheriffs 
Warrant which appears to be directed to all his 


Bailiffs ; and then replies de — 
and Traverſes, — N 


command of the other Defendant. The ſaid De- 
ſendant re joĩns that he entred, &c. by command 
of the other, and tenders Iſſue thereon, and the 
Plaintiff Demurrs cum Cauſis ut ſequit ur. 


il. Et þdice S. die qu placita Þdice quoad 
rcſid* trans & inſult per p2edick G. 
modo  fozma Þdick ſuperius placitat᷑ ma- 
reriaq in eildem contenk minus ſuſictem 
im Lege exiſt' & ad que ipſe idem S. ne- 
cefſe non habet nec per | 
tur aliquo modo ulterius re 
adjungens in exit cum dick G. U 
zunctionem ſuam Pdick Et ꝓ cauſis moza- 
tom in Lege Adem S. ſecundum fozmam 
Statuti in humoi Calu edit & pvis oſtendit 
Cue hic has tauſas ſequem videlicer QU 
non apparet p placitum dic G. qd* 
kat P. P. poteſtatem pzecipere pᷣdick G. p 
cauſa in pdiet Warranto menkonat ad m- 
trandum in Dom mankonal ipſius S. 


8 


habuit Et qu intrat᷑o pzedick G. in Dom 


in' in auxilio pʒed P. P. cauſa etiam in 
Warranto ill menkonak de injuria ipſius 
G. ppt fuit Et qd? ſatis conſtat Cur hic qd 
pdick placitum & Rejunctio Þdick G. con- 
tinct materiam que caulam age,” - 
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ius S. ↄ reſid* tranſg & inſult pdia' confi- 
tetur Fceciam hd Exit' june ſuper Rejun- 
konem 5d G. omnino imaterialis fuit Et 
Triato ſupinde caſſa Et hoc idem S. parat 
eſt verificare Unde pzo defequ ſuffiven' 
placiti x Rejuntonis pvic' G. in hat parte 
Et eo hd placitum d Rejunfo pdid' G. fic 
ut pᷣlert placitat conſitent cauſam Aaniof® 
S. p reſid' trans & inſultꝰ pᷣdia Et 
dic G. ad fracko® pi Domus 
manfonal ipſiug S. non reſpond ipſe idem 
S. ut pʒius pet judicium & dampna ſua 
ockom̃ reſid trans & inſuit pdiu ſibi adju- 
dicari, rc. Jopnd en Demurrer. Vide 
2 Lut. 1428 & 1432. 


2 


After ſeveral Exceptions to the inſufficiency of 
the Defendants pleading upon the ſecond Argu- 
ment, Judgment was given for the Plaintiff, no 
Council appearing for the Defendant, The Repor- 
ter ſuppoſes chiefly for the defect of not averring, 
that V. L. who was to be replevied was in the 
Plaintiff's Houſe at the time of the entry made, &c. 
and ſets forth ſeveral· Caſes to that purpoſe, and 
as to an Exception that the Writ de bomine Re- 
plegiando was conditional, as niſi captus fruit per 
ſpeciale mandatum Domini Regis vel capital? 
uſtic vel pro morte hominis vel pro Foreſta vel 
pro aliquo al” Retto quare ſecundum con s Anglie 
non ſit replegiabil, the Defendant, he ſays, ought 
alſo to have averr d, that V. L. was not taken 
by any ſpecial Mandate, &c. but being in ſome 
doubt as to this matter he made what ſearch he 
could, but found not in any Book any juſtificati- 
on by virtue de homine replegiando, or any au- 
thority concerning, it. | 


The Doctrine of Demurrers. 
: Demurrer al Rejoynder in Waſt. Ante 136. 


Tf. L dic G die hd ata placitum þd 
AJ. quoad Þdin* Daſtum in pꝛed re- 
id refico2. Þdic” fac” ſupiug rejungend' 
placicar* minus ſufficiens in Lege eriſtit 
ad iplum G. ab Actione ſua pzedic inde 
vers pꝛefar J. habend pcludeny dq; iple 
ad placitum if modo & fozma Pdice platit 
neceſſe non habet nec p Tegem terre tenet 
reſpondere Et hoc parae eſt verificare An- 
de ut pꝛius pee Judic & dampna ſua oct, 
one vaſti pzed* in pg red renkoY. pꝛedice 
cum peri ſibi adjudicart, cc. 
Et dice J. ex quo ipſe ſufficietd Mate⸗ 
riam in Lege ad pd' G. ab Actiofd ſua pd 


quoad pdice Yaſtum in Þd' reſid tento2. þd' 


ſupiug ficri ſuppoit vers eum habend pe: 
ciudend, ſupius allegavit quam ipſe parat 
eſt verificare, quam quidem mater iam pt 
S. non dedie nec ad eam aliqualiter re. 
ſpond' ſed verificatom ill admittere retu⸗ 
lat pee judie @& gy pᷣdict G. ab Actione ſua 


p dice inde habend? pzecludae, c. Et quia 


Juſtic hie fe adviſare volunt, 


Fe. Vide 
Co. Ent. 698. b. 5 Co. 77.3: | 


The form of a Demurrer to a Replication in 
Debt. Winch. Ent. 337. 


Debt upon a Bond. Defendant pleads the Sta- 


| tute of 23 H.6. for diſcharging Priſoners upon 


giving Bail, and that a Capias iſſued out of Chew 
cer, upon a Statute Staple and Extent thereupon, 
ard that the Bond was taken for Sheriffs — 


The Doctrine of Demarrers. 
the Plaintiff to the uſe of the Under-Sheriff, be- 
fore the Writ of Deliberate was executed. The 
Plaintiff by Replication confeſſes the Defendant's 
Barr, and pleads over the Statute of 29 Elz. for 
Execution Fees. Defendant Demurrs ut ſequit. 


N. EE pdice G. die qu pdic” placitum pv 
F. ſuperius ad barram ſſeplicando 
placitat᷑ minus ſuſm̃ciem̃ in Lege exiſt Et 
p Cauſis in Lege ſecundum foꝛmam Sta- 
tuti in humoi Caſu pvi# p co qd pdict F. 
non reſpond* ad barram pᷣdict G. Et ſcrip⸗ 
tum Pdice per p2opzztam demonſtratonem 
Þdice . vacuum in Lege exiſtit, Die eci® 
idem G. qq materia in pzedico placito pꝛe⸗ 
did F. replicand? placitat* minus ſufficieid 
in Lege exiſtit ad Actionem Pdict' F. inde 
vers ipſum G. manutenend que tple ad 
placitum illud modo & fozma Þþdict placitae 
neteſſe non habet nec per Legem terre 'ence 
relpondere Et hoc parat eſt verificare Un- 
de p20 defectu (ufficied Neplicatom pdice 
J. in hac parte idem G. pet judicium Et 
gd Þdice F. ab Actione fua Þdin' habend 
p2eciudae, Ec. 
Et pdic' . ex quo ipſe ſufficien' mate- 
riam in Lege ad ipſum F. Acion' ſuam 
in” ver p:efat' G. habend' manutenend' 
uperius replicando allegavit quam ipſe 
parat eſt verificare quam quidem materi⸗ 
am Pdica?* G. non dedie nec ad eam aliqua⸗ 
lie reſpond let verificatom ilk admittere 
oio retulat ut pꝛius pet᷑ judie & debum ſud 
pꝛed unacum dampiy ſuis ockone deten⸗ 
cod debi ill ſibi adjudicari, gc. Et quia 
Juſtie, ec. Vide Latch 20. Bond adjudged 


void. 
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The Doctriae of Demurrers. 


In Raf. Est. 151. An Action is brought in 
Debt u an Amercement in a Court 
Leet. The Defendant pleads Nil debet per 

Legem. Plaintiff Demurrs, vis. 


l. L þdict C. die qd' ps Defenſio ddict* 
E A Legem ſuam faciend? pten# 
non eit (ufficiens Exitus nec admittibilis 
ad ipſum C. contra materiam in 
Narratone ipſiug C. contene ab Acione 
ſua ice habend pciud Unde pet judicitd & 
debum Þdict unacum dampm rt. ꝓ defenu 
ſufficiew Reſponſionis & Erie in Lege ſibi 
adjudicart, Ec. 
Et Þdia* YA. ex quo pdia' Keſponſio & 
dica defenſio ſua per Tegem ſuam faciens 
in fozma pdice? tens ſufficiet) reſponſio q 
Exit admittibiles ſunt in Lege ad Þdice 
C. ab Actioid ſua pdia' habend peludend, 
X pdin C. Legem ipſiug A. in hae parte 
kaciend' admittere omnino recuſat pet' ju- 
die Et qd pdia? C. ab Actione [ua pꝛedict' 
hend pꝛecludat', ec. | 


f}. In Debt, Veh againſt Shackelton. Trin. 4 
Anno Regine in Banco Regine. Defendant after 
Oyer pleads Stat. primo Anne Reginæ, for Relief 
of poor Priſoners. Fo. Daniel. 


Plaintiff Demurrs, Eo qd placitum eſt 
incerrum, Et per idem placitum nulla fit 


ment de aliqua notic dat pꝛefat J. de ex⸗ 
oneratione pꝛed i e Pziſong. 


Edw. Whitaker. 
ſſ. Vide 


FFF 


＋ . 


LY 


2. J585 


BZA 


E 


the Plea, and the firſt 
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number and value. Plaintiff [ to 
en was, 
that the Defendant onde wy ay pleaded, 
that he had given notice of the Compoſition 
to the Plaintiff. The ſecond was, That he 
ought to have made a tender in Court of 
the Money, to be paid to the Plaintiff by the 
Compoſition, &c. and Judgment was given 
for Plaintif for theſe two firſt excep- 
tions. | 


Trin. 4 Anne Regine in Banco Regine. 


fl. Firzgerald againſt Delaval in Debt. The 
Defendant pleads the Stat. 2 Anne Regine to 
be diſcharged upon finding a 2 
V. 


Plaintiff replies and Demurs. 


a. Et 
iaſd ipſius pedia ſuperius non dedie 
nec quin ipſe dehet. pzefar A. pedict 
2001, in koma qua cadem Y. ſuperiug 
vers eum narravie pet judie & debum ſuũ 
pzedict? unacum dampnig luis octone de- 
tenkom̃ deb ilf bi adjudicari. Et eadem 
A. p meliozi & citiozi executone debi lui 
dic unacum luis ockone þdicf 
ſibi fiend* & adjudicand die id placitum 


pdick per dia J. ſuperius placitat' mate: 


riag in eodem content* minus ſufficien in 
Lege exiſt' ad ipſum A. ab aliqua execu⸗ 
tone quacung in hac parte vers pdict J. 
vel de terris tenementis hereditament” bo: 
nis cx catallis ſuis levand* vel vers perſom̃ 
ejuſdem J. eng wan eidem 2 
3 iu 


9 
ſſ. Vid. 1 L. 638. U leading the | 
Saen of Compoltion for Two think in 


predic: I. ex quo pjedict* J. A. Pede. 


| 
| 


— 
* — — - 
2 _ — - — 
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liug viderit expediri habend' repellend* ſeu 
retardand Ad quod quidem placitum ipſa 
— 1 _ nec per ET te⸗ 
net aliquo modo reſpondere parat 
eſt verificare Unde ꝓ defectu ſum̃ciem pla- 
citi Þdict' J. in hat parte per' etiam eadem 
YA. judie de aliqua erecufone 
debi ſui pzedice unacum dampnis ocfone 
detenfoid debi ill vers pzefat?* J. vel de ter- 
ris teiitis hereditament” bonis & catallis 
inis levand” vel vers plon? ejug exequend 
utrum eidem YA. meliug viderit expediri 
ſibi fiend” & adjudicand', R. Agar. 

Et pꝛedict J. die hd placitum pdict' per 
ipſum J. modo & fozma pᷣdict placitat bom̃ 
ſufficiefd in Lege exiſt ad ipſam A. ab 
erecuZzone ua pꝛed inde ver perſon ipſiꝰ 
J. bend repellend, Quod quidem placitũ 
materiamq; in eodem content' idem J. pa- 
rat” eſt verificare & pbare pꝛout Cur, Ec. 
Et quia Þdict' A. ad placitum pz2ed' non 
reſpond nec ilk hucuſque aliqualir' dedit 
dem J. ut pꝛius per' judit᷑ fi pꝛed A. ex⸗ 
ecut᷑om ſuam inde vers eum in hac parte 
pterqm ſuper terras tenfa hereditament* & 
bona & catalk ipſius J. (Apparatu Ang⸗ 
lice wearing Apparel lettur & neteſſar in- 
ſtrument'“ pꝛo Arte ſua non extedem 10 l. 
in valoze tantumodo except) leband* & 
erequend' Habere debeat, #c. Sed quia 
Cur, cc. = 3 N ', 


Abatement 


. Ws Y GU SB 1 SY WW n.,' wit W999 a 1 AY. v 99, ow 
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Abatement to one part of the Narration, be- 
cauſe it appeared by the Narr“ that 
the Writ was brought befarethe Cauſe of 
Action, Now aſſumpſit to the other, and 
Joint Demurrer to both. + a: 


HE Defendane begins his Plea with- 
out any defence. Et pdict” J. per 
C. W. Ateo2id ſuum ved & pet auditum 
bis, cc. Et quoad. alteram pmiſſioid, cc. 


2 Lut. 1590. | 


fl. 


115 


Et Þdice N. die qd dice placitum DDIce Demwrer. 


aſſumptom̃ pꝛen in fozma p2ev placitae ac 
materia in codem content minus ſufficicid 


in Lege eriſi* ad bebe & Narr ill inde ca\- 
ſand Qu; Þdicn? placitum pdia' J. quoad 
ſecundam ꝓmiſſiom̃ & aſſumpt᷑om̃ pdic? ſu⸗ 
pius in bart placitat ac materia in eodem 
tontent minus lufficiew in Lege exif” ad 
ipſum f. ab Actione ſua pdicr' inde habend 
pciudend* Qdex idem F. ad placita ill mo- 
do & fozma pᷣdid' placitat' neceſſe non het 
nec per Legem Terre tenet reſpondere. 
Et hoc parat* eſt verificare Unde p defect: 


ſufficiefd placitoU. þdict J. in hac parte ide 


A. per judic & dampna ina occone pꝛemiſs 
ſibi adjudicart, Ec. | 


J. ſuping in caſſatoid b:evis 4 Narr ipf- in age fr 
us R. Þdice quoad pzimam pꝛomiſſiom x . 


Et pdict I quoad pꝛimam ꝓmiſſion 55 REF | 
u [ 


er quo ipſe ({ufficiew materiam in Lege ad 


b:eve & narr pdict in ea parte caſſand 
ſupiug allegavit quam iple paratꝰ eſt veri- 
ficare quam quidem materiam þd' n. non 
dedie nec ad eam aliqualiter reſpond” [cd 
verificaciom ilk W omnino recuſat 

| 4 Uc 
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Ut pziugs pet' judicium de bzevi 
Et hd b:eve & narr ili quoad 
mam pmiſſio® caſſent Et 
2omiſſioi? ddict? 22 8 


eandem pzi- 


FE: 


ciew materiam in ad 
Actione ſua dia? inde habend? 
ſupius allegavit qr ipſe parat 
care quam quidem materiam Þvic' 
dediC nec ad eam aliqualiter reſpond' 


quoad eandem fecundam pmiſſiofd pciudae, 
Ec, Et quia Juice hic, Ce. 


An Exception was taken to the Plea in Abate 


ment, for that it is 


4 


25 


1 


» 
78 


promiſſionem, and no ſuch thing can be in this 
Caſe, for in perſona} Actions the Writ is entire, 
and muſt ſtand for all, or abate in all, and fo he 
prayed a Judgment which the Court could nat 
give, and cited the. Cafe of Barns and Blackam. 
23 Car. 2. in Petty Bagg, where in Debt upon a 
Bond, a Releaſe was * in Barr. The Plain- 
tiff replied & petit judicium & dampns ſua, &c. 
omitting the word debitum, and for that the 
Replication was adjudged il.  — 


Alſo an Exception was taken to the Plea in 
Barr to the ſecond Promiſe, that there was nb 
defence made; but as to that the Court ſaid it 
was only matter of Form, and the Chief Juſtice 
upon the Argument faid he had ſpoken withall 
the Juſtices of the King's Bench concerning that 
defect, and they told him it was a trifling thing: 
and the Reporter obſerves, that in the Caſe 
Walford and Savel, in 1 Lut. 7. it was was ad- 
judged good upon a ſpecial Demurrer. - 


CAL 3 


$25 Mises 


EL 
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ERS. - 


that 


ZR 


the 
thereby ſo much was diſcloſed, by which it 
to the Court that the Writ was entirely a- 
ateable, and then the Prayer is not material, 
but the Court ſhall give Judgment according to 
Law. And then be would have taken an excep- 
tion to the Declaration, but the Court told him, 
That upon a Demurrer to a Plea in Abatement, 
the defects of the Declaration may not be exa- 
As to the Plea in Abatement, Judgment 
givan q& Def. reſpond ouſter. As as to the Plea 
of Non nete. Judgment was given by the 
Opinion of all the Juſtices, Ad quer nil capiat 
per bre ue. 2 Lut. 1593. 


firſt 
he 


Two Demmurrers to two Barre, and two Fen- 
ders thereon, Vide ante 1 04, 105. 


Plaintiff Nemurrs generally as to a Plea in 
Bar. Defendant joins as to a Plea in Abate- 
ment, upon Privilege pleaded; by. an At- 
torney of C. B. and Replication that for 
five Years before. the Original he had 
not proſecuted or defended any Cauſcs 


T, POT pd &. dic? en þdict' per 

: pdice L. & E. lupius replicaud' pla- 
citac materiag in eadem contene minus 
luft ien in Tege exiſt ad Ac ion ipſo z. 
L. & E. þdice vers ipſum T. habend ma- 


nuten⸗ 


27%. 
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the Action was brought 


that the Defendant 
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nutenend ad quod idem T. necefſe non ha- 
bet nec per Legem terre tener refpondere 
Et hoc parat eſt verificare Unde p defecty 
ſukficien? Aeplitaton in hat parte idem &. 
pef judic' | Cur hit placitum þdice ulteriug 
cognoſcere velit aut debear, Ec. 

Et L & E, ex quo ipũ (ufficien' 
m am in Lege ad b:eve ſunm pdict ma. 
— — 1 — — — pr 
quam ipſi parat ſunt tare quam 
dem materiam Þþdice T. non dedie* nee ad 


eam aliqualiter relpond* ſed verificaton' 


uk admittere omnino recuſat Adem T. F 


E. ut pzius pet judic F id Þdice T. ad 
bꝛebe ſuum pe — * a Ec. Et quia 


P 
uſtic' Ec. 2 


Two Exceptions were taken to the Plea by the 
Plaintiffs Counſel. Firſt, That it was not there- 
in alledged, that the Defendant at the time when 
againſt him , had any 
Clients whoſe Suits he proſecuted or defended ; 
for the reaſon of the Privilege is, that he ought 
to attend upon his Clients buſineſs, as ir appears in 
Raf. Preſidents tit.Priviledge en Attor 1.2.3.6.8.9. 
And the words are dum aliqua negotia in eodem 
Banco proſequant wel defend*, and as pleaded in 
Camfield and Warres's Caſe, 1 Lut. 639. And 
by his Demurrer had conſeſ- 
fed that he had no Clients, and that he had alto- 
gether relinquiſhed his Office of Attorney, 


| The Second Exception was; That the Cuſtom 
as alledged in the Plea is Q nallus At _ 
Cc. compelleretꝰ ad reſpendend*, &. where it 
ought alſo to be alledged, ner a tempore quo, Ce. 
compell; conſue wit, as in Raſt. 8 & 9. for 3 


ut. 166 f. 


I. ha 
kita ill 
ſe non 
liquo 1 
berifica 
In hac 
na fua 
Et P20 
man 


The Doctrine of Demurrers. 219 


wiſe it is a Cuſtom in fieri and not in facto, 
whereas uſage in fact is eſſentĩal to any om; 
u by the Caſes, Mo. 12.3. 3 Cra. 392. Stiles 477. 
1 Linz. 262. and 22 Ed. 4.8. See the Anſwer 
to theſe Exceptions, Ante fo. 115. where this 
Caſe is more briefly cited. dt 
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One Demurrer to ſeveral Pleas. 


un_———_Þp<_—= 


U. H E Declaration is in Treſpaſs for taking 

away his Catrel and lopping his Trees; 
2s to the Cattle the Defendant juſtifies for Da- 
mage feaſant in a Paſture of which be. was poſleſ- 
ſed, called the Upper Market Baulk, &c. As to 
the reſidue pleads, That at M. are ſeveral Cloſes 
called Ley of Ground, but none of them known 
the without other Additions, and that the Cloſe in 
ere - u was called Garlick*s Ley of Ground, and the 
hen Defendant's Freehold,and fo juſtifies, 


led; Et pdict . die qu ipſe per aliqua p2e- pemurrer. 
ught Mallegar ab Actione ſua pdice inde verlug 

ipſum J. habend p2ecludt non debet, Quia 
die Qd' placita þdick per eund?* J. _ 
us in barram placitae materiaq in eiſdem 
content minus [ufficicw in Lege exiſi ad 
plum M. ab Ac ione ſua Þdice vers eund 
J. habend' pzecludend?, Qdg ipſe ad pla- 
cita ili modo & fozma Þdict? placitae neceſ⸗ 
le non habet nec per Tegem terre tenct* a- 
quo modo reſpondere Et hoc parat' eſt 
berificare, Unde ꝓ defectu ſukficiem reſpons 
in hac parte Jdem M. pee judic & damp: 
na fua ocfone tranlgi Þdice ſibi adjudicari 
Ct p20 cauſis mozatom in Lege lecundum 
mam Statue in humod Caſu 3 
1 : | P 1 
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Common 2 inde as to others. Vide 
2 Lt. 1491, &c. 


was taken to the Plea. Q Def. 
— J, Ce was not good, and ſo it 
was ruled it being in Barr, tho“ the Defendant 
eited ſeveral Caſes for it. 
Another Exception was taken, That as to 
the Treſpaſs in le Ley of Ground it was double. 
And a Third Exception, That the ſaid laf 
Plea amounted: to the General Ine. Some An 
ſwers were made thereto, But in regard the 
firſt Plea was ill, Judgment upon the Demur. 
rer was given for the Plaintiff for the whole, 
for the Plea being bad in part was bad in the 
whole; and after a Writ of Enquiry executed 
and Damage given, It was moved in 
of Judgment, That the Declaration was ill, be 
ing uare cepit quatuor pullas without an A. 
he, as 1 Siderf. 60. Stiles 31. Sed 4 
* i the Defendant r 
wn to 10 


af them, they were well 

refore he had made the Declaration good, 
2 the Plaintiff had Judgment, 2 Lat. 1492. 
and 1493. The Reporter makes a Quere, i 
the Defendant had pleaded Non Cul. to the 
breaking of the Cloſe, ( which was a local 
TreſpaG,) if the Plea had nor been good. 
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The 


The Doctrine of Demyrrers. 


The like Demurrer to ſeveral Barrs pleaded to 
ſeveral Branches, 1 Luz. 368. 


221 


The Action was Debt for Rent by an Executor Debr. 


of an Executor of the Aſſignees, upon an A 

ment to them of the whole Term which the AC 
ſignors had in the Land aſſigned, and for which 
the Rent was reſerved. The Defendant pleads in 
Barr as to 50 J. That he was ready at the Place, 
and no Demand made, and the like as tothe other 
gol. Plaintiff Demurrs. 


Et pdict J. B. & W. B. die qu Þdice 
ſepa? Plita pꝛed J. H. modo E fozma pᷣdict᷑ 
plitae mater iaq; in eisdem content minus 
ſufficiew iu Lege exiſi' ad Þdice J. B. &E 
WM. B. ab Acfone ſua Þdice inde vers pat 
J. H. habend pciudend Qdque ipũ ad 
Plita ilf modo c fozma pᷣdict᷑ plitat᷑ neceſſe 
non habent nec p Tegem terre tenentur re- 
ſpondere Et hoc parae lunt verificare unde 
Þ defectu ſufficie pfitozum in hat parte 
tidem J. B. & W. B. pet judicium ct de⸗ 
dum ſuum unacum dampnis ſuis ockone 
detenkon) De di ilf bi adjudicari Ec. Et p 


tauſis moꝛatonis in Lege in hac parte Cauſe. 


tidem J. B. & W. B. monſtrant & Cur 
hie oſtendunt Cauſas ſubſequeid videlt. 
20 eo qd pdice J. B. in ſepalibus plitis 
uig Þdice non plitavit ſen allegabit gd? 


ipſe parat tuit ad ſolvend* eigdem J. B. 
E W. B. ßpdi' denar in pdic' reſpectivis 
plitis mentonat᷑ net pfert in Cur Hic denar 
if foze ſolvend eigdem J. B. & W. B. Ac 
Þeo qd Plita it ſunt dupuue incerta X ca⸗ 
rent tozma, tc, 


Et 
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Treſpaſs, 


The Doctrine of Demurrers. 

Et þdic” J. H. ex quo ipſe ſuficiem ma. 
teriam in Lege in Þdic' ſepalibus Plitig 
ad Þdia” J. B. & W. B. ab Ackone ſug 
Þbin? ver ipſum J. Þ. habend pcludem 
ſupius plitando allegavit quam ipſe parat 
eſt verificare quam quidem materiam tidem 
B. F W. non dedie nec ad eam aliqua- 
iter reſpond fed veriſicatoſd ill admittere 
omnino recuſaver ut pzius per judic & jd 
Þdian” J. B. & W. ab Ackone ſua pᷣdic inde 
ver ipſum J. Y. hend pcludantur, Ec, 


In Trin. Term, 1696. Judgment was given for 
the Plaintiff by the Opinion of the whole Coun 
of King - Bench. Vide 1 Lat. 368. and vid 
2 Cro. 42 3. as to the Tender; and Brooke tout; 
temps priſt 25. Brook Tender 6, 11, 18, 20. 


One Joinder to ſeveral Demurrers. 2 L. 1535. 


The Action was in Treſpaſs, for taking hi 
Cattle 21 Apr. 170 f. and for taking other Cattle 
the ſame day, and detaining them till he made 
Fine. Parr, as to the detainer until Fine made, 
Non Cul? ; and as to the firſt Treſpaſs, Defen- 
Sn JO as Servants, Oc. and ſo as to the 
ſecond. 


Et Þdice E. quoad þdice Plitum þdict 
S. T. T. ET. quoad capt᷑om c abductiof 
pdice novem bovum unius Tauri & ode 
Vattarum lupiug plitat die qd plitum ill 
materiaq in codem content minus ſuffi 
tied in Lege ex iſtunt ad Þdice E. ab Accone 
ſua pdice inde vers eos habend pciudend 
Qyque pdict E. ad Plicum ill modo | 
koma Pdice plitat᷑ neceſſe non ny net 

egem 


-quoad capfoid abductioid detentom̃ reſi 


hoc parat eſt verificare unde Þ 
defectu ſufficiew Pliti in hac parte idem 
E. pef judie & dampna ſua octone capt᷑om̃ 
c abductior) Averio24 ill fibi abjudicari Ec. 
Et quoad Þdice plitum PÞdice T. T. & CT. 


verio a. pdice ſupius plitat idem E. die 
qd plitum ili materiaq in eodem content 
minus ſuſiciem in Lege exiſt, Ec, as be- 


tore. 


hb 


Et Þdice S. T. T. cx T. ex quo ipſi ſuf. Joinder. 


ficied materiam in Lege ad pdiet E. ab 
Ackone lua Þdice vers eos habend pciudeny 
ſupius allegaver quam ipſi parat᷑ [aunt veri⸗ 
ficare, quam quidem materiam pdicr E. 
non dedie nec ad eam aliqualit᷑ reſpond ſed 
ver iſicatom̃ ill admittere omnino recuſavit 
tidem S. T. T. & T. pet judic Et gd 
þdice E. ab Actone ſua Þdice vers eog ha- 
bend pcludatur Et quia Jultie cc. Ec 
tam quoad triany c. 


Upon this Demurrer Judgment was given for 
the Plaintiff, becauſe the ſecond Diſtreſs was not 
legal, for one may not avow two Diſtreſſes for. one 
and the ſame Rent ; and it was his Folly that he 
did not take a ſufficient Diſtreſs at firſt. Moo. 7, 
v. 26. Cro, Elix. 13. . 8. Acc. IN 

It is here made a Quære, if the ſecond Diſtreſs 
had been juſtifiable, admitting that it was pleaded 
that at the time of the taking the firſt Diſtreſs, 
there was not a ſufficient Diſtreſs upon the Land 


demiſed, and that the firſt Diſtreſs was only of 
ſuch a value, &c. 


Demurrer 


Reptevin. 


The Doctrine of Demurrers. 


 Demurt al Plea in Abatement p uid 
bis petitum, 1 Lut. 851. Vide poſtea Sur 


Abatement in 
N Demurt al enge de Eſſoign, Ibid. 
rc Demurt al Plea de Keleale puis dar- 


rein Continuante come al Plea al Aſſizes, 


ou fuit in Banco, 2 Lut. 1158. 


The Declaration was in Replevin for 


taking a 5 in a place called the Street 


in P. M. Deſendants confeſs the whole De- 
claration, but plead a Releaſe poſt pit 
taptonem ct detenkonem plauſtri þdice ſcilt 
6 Feb. 1. W. EM. apud P. M. pdict put 
p ſcriptum pꝛed plenius liquer & apparet 
Et hoc, Fc. Unde, Fr. Replic. That the 
efendants ought not to be admitted to ſuch 
Plea, for that they had two Imparlances be- 
fore, and ſets them forth. Defendants De- 
murr to the Repl', vis. 
Et Þdice T. W. T. J. C. B. F. EH. 
die qv plitum þdice þdice C. N. cupius re- 
plicando plitat᷑ materia in eodem content 
minus ſufficien in Lege exiſtunt ad ipſog 
T. W. T. J. T. B. F. . a plito ſuo 
pdier habend repellend GAuodq; ipſi ad pla- 
citum ill modo & fozma Þdice plitae ne- 
ceſſe non habent nec p Tegem terre tenentur 
aliquo modo reſpondere Et hot parae ſunt 
verifitare unde ꝓ defectu ſufficiet Hep? in 
Hac parte tidem T. W. T. J. T. B. F. K 
A. per jndie ce gd dice C. A. ab Actone 
ſua pᷣdict᷑ 6fug ipfos habend pcludatur cc. 
Et pdice T. A. ex quo ipſe fufficier) mate⸗ 
riam in Lege ad pdick T. M. T. J. T. B. 


F. & H. a plito ſuo pᷣdict᷑ hend repellent ſu⸗ 
Pius altegavit quam ipſe para eſt . 
are 


The Doctrine of Demurrers. 
ficare quam quidem materiam pdict T. W. 
C. J. T. B. F. & A. non dedie nec ad 
tam aliqualie reſpond let verificatom ill 
admittere oĩo reculant per judie & dampna 
ſua ocfone capt᷑oũ & injuſte detentoid plau- 
firi Þdick (Xc.) 


Upon the Argument it was ſaid for the Defen- 
dants, That they were not eſtopp*d to plead a 
Releaſe, notwithſtanding the faid Imparlances ; 
for the Diverſity which ran through all the Books 
was, that before Iflue the Continuances are not 
mentioned, but always after Iſſue, and then it 
ought to be pleaded after the laſt Continuance, as 
16 H. 7. 17. 35 H. 6. 1. 38 H. 6. 8. Bro. 
Continuance, and divers other Caſcs there. 

But the Plaintiffs Counſel took Exceptions to 
the Defendants Plea, wiz. 

1. That they ought not to have pleaded, 24” 
quer Actianem ſuam babere non debet, bur, 2d? 
ipſe Ationem ſuam predict ulterius manutenere 
now debet ; for at the time of bringing the Action 
the Plaintiff had good Cauſe, and the Cauſe of the 
Barr was by reaſon of Matter ſubſequent, and re- 
fers to the Caſe of Campion and Baker, 2 Lut. 
1139, &. | | 

2. That this Plea ought to be pleaded as a Plea 
after the laſt Continuance, Co. Ent. 517. C. and 


Raſt. 549. 


3. That the Defendants had loſt the Advan- 


tage of the faid Plea, for that they had imparled 
after the making of the Releaſe, and cited 16 
H. 7. 17. ä 8 

At firſt the Court held the Plea good, and gave 
Judgment for the Defendants, Nzf, & c. but it 
was argued again the lame Term, and then or- 


dered to be argued again the next Term; and 
then for the Plaintiffs the Caſe of A!derſon and 


Q Dowley, 
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The Doctrine of Demurrers. 
Dowley, 3 Keb. 357. was cited, that a De- 
murrer ſuch a Plea ought to be after the 
laſt Continuance ; many other Caſes were 
cited, but they were all after Iſſue joined. It 
was then ordered to be argued again, but the 
Reporter ſuppoſes it never was, becauſe upon 
ſearch he could not find any ſuch thing. And 
then refers to ſeveral Books for this ſort of Pleading, 
and ſays by the better Opinion, If any thi 

happen pending the Writ, and before Iſſue — 
which may be pleaded in Barr of the Action, and 
which proves that the Writ is abated, and not 
only abateable for it, it may be pleaded not with- 
ſtanding a Continuance after the thing ha 


and need not be pleaded, That after the laſt 


Continuance, &c. but then it ought to be pleaded, 
That ſuch a thing happened pending the Writ, 
26 FH. 8. 3. Pla. 13. But if it happen after Iſſue, 
it ought to be pleaded puis darreim Continuance. 
Pur that in this Caſe ir is not ſaid that the Releaſe 
was made either before the Writ purchaſed, or 
pezd:nte Brevi, or after the laſt Continuance. 


Obſervations, 


ons, 


The Doctrine of Demurrers. 


Obſervations, &c. upon many of the 
Cauſes of Demurrer before men- 


tioned, 


| A ND firſt upon the Cauſes to the Declz- 


ration. 
The Declaration was Debt for Rent by tlie Ex- pebe 
ecutor of an Aſſignee: The Defendant as to part 
pleads a prior Action in Covenant in Abatement ; 
as to the reſidue he Demurrs, and ſhews for Cauſes, 
That the Plaintiff in his Declaration hath not 
fhewn how the ſaid . was poſſeſſed of the Te- 
nements in the Plaintiffs Declaration mentioned, 
nor by what Perſon the Term exceeding 31 Years 
was granted, nor when it began, &. I Lat. 654. 
See before fo. 167. Plaintiff replies per nul tiel 


Record, &c. to the Plea in Abatement, and joins 


in Demurrer as to the reſidue , Rejoinder, d 
tiel Record', Et hoc parat eſt werificare yer Record® 
il abi & quando, &c. | 
After failure of the ſaid Record, Exceptions 
were taken to the Declaration. - 
I. Exception was taken, that by the Declara- 
tion tis only ſaid, That the faid . A. was pol- 
ſeſled of the Tenement aforefaid, whereas his 
Title ought to have been ſhe-wn, Sed non allo- 
__ & vide pur ceo 1 Sid. 218. Bickerſtoff*s 


2. It was Excepted, That the Allegation that 
the Rent for the Turkeys became due to the Plain- 
tiff poſt election ipſins S. ad coſdem denarꝰ ſibi in 
exoneration meleagrid babend & notic inde per 
und. H. habit, was not ſufficient, but ought to 
have been expreſly averr'd, That the Plaintiff 
luch a Day and Year had made her Election, Cc. 


> and 
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Scire facias. 


H. wibition. 


is an Election, and the Plaintiff had Judgment 


ſup retozi B2evis de Sed fac, in Bꝛevi 


The Doctrine of Demurrers. 
and had given notice thereof to the Defendant, 
Sed non allocatur; for tis ſufficient, though not ſo 
formal as it might be. 

Vet the Reporter makes a Quere in what 
manner Iſſue ſhall be taken by the Defendant, 
if no Election or Notice had been given, G 
pur ceo vide 1 Mod. Rep. 217. Ingram's Caſe. 
Et nota bene, ſays he. 

But it was faid by Juſtice Powell, That the 
one or the other ought to have been tendred by 
the Defendant ; and that the bringing the Action 


for all his Demand. 1 Lut. 655. 


21 Saund. 341. To a Scire facias againſt a 
Sheriff for a bad Return of a Fieri facias, De- 
fendant Demurrs, Eo qv non apparet p 
retoꝛm de Fd fa Q Die habuit denar in 
manibus ſuis ſive aliquo2y. Officio. ſno2. 
virtute Bzevis Diit Regis de Fieri fac in 
pdicto Bzevi de Sed fac ſupius ſpec At. 
ꝓ eo qd nulla executo vers pdica? h. M. 


de Sed kae [upiug mentonat emanar debet 
Unde per judie (Ft.) See this before ſer 
down as a Demurrer to a Scire facias (with- 
out ſhewing the Cauſes at that time) with an 
Abridgment of the Report, fol. 30, 31, 32. 


In Co. Entr. 457. Upon a Prohibition for 
Tythes, Defendant demurrs to the Declara- 
tion, and moves for a Conſultation. Et p 
cauſig Moꝛatonis in Lege Ec. Qn Narr pi 
continet duplicem multiplicem F inſufft- 
cield materiam, c. UV: ante 167. Plaintiff 
joins in Demurrer, and after ſeveral Conti 
nuances Judgment for the Defendant. | 

Sup quo vis x p Cur dice Diie Kegine 
hic diligent infpctis pleniules intellenis 


omnibus 


zintilf 
onti- 
egine 
llecis 
nibus 


The Doctrine of Demurrers. 
omnibus : ſingulis Pzemiſſis maturaq 
delibatone lupinde hita p eo qu videtur Cur 
dicte Dine Regine hic d Barr ipſiug G. 
dice materiaq in eadem content minus 
ſufficiew in Lege eriſtunt ad ipſum T. a 
Detimis ſuis Þdice vers ipſum G. in Cue 
Ch:iſtiafd pdice in fozma pdice petic hen 
peludend Cons eſt p Cur dice Diie Regine 
nunc hit 4d Bzeve dicte Dñe iegine de Con- 
ſultafone eidem TL. in hac parte concedatur 
Ec. p qd Pcepe eſt eidem H. X. Legum 
Doctozi Civitat c Dioces Cantuar Com- 
miſſar Genera? littime Deputae ſuove in 
ca parte Surrogat aliove Judici in ea 
parte competeid cuicung Qs in Cauſa þdick 
ine partes pdice condigna celeritate juxta 
Jura Eecleſialtica pcedat dicto Bzevi dice 
Diie Kiegine de Pꝛohibikom (bi tn fozma 
pdice in contrarium direc” in aliquo nan 
obſtamd. Vide 2 Co. fol. 49 b. In le Fine del 
Caſe del Archeveſque de Cant”. 


1dem Co. Ent. 115. Count in Covenant by Covenunt. 
an Executor upon a Grant of an Annuity 
made to his Teſtator, to hold for the Life of 
a third Perſon, and for the ſpace of halt a 
Year afterwards. Defendant Demurrs. 
Neceſſe non het nec pTegem terre tenetur 


relpondere, * Eo id non apparet in Narr / withour ſay- 
pdice qd Convento Þdice in Narr Þdice ſu- ing, Et pꝛo 


pins [pec de qua pdict L. r . Ackofd ſuam Caufls, uc. 
pdice pduree c ſupius narraver eſt frac? 
Ateciam de co jd Conivento illa in Lege ſe 
non extendit ad dier ſummam 20 l. p nare 
ddice poſt moztem Þdice Eliz. debie foe 
luppoſie Ac etiam de eo fd in nare Þdice 
allegatur 4d cadem ſumma 201. debie fuit 
t non lolut ad Feſtum Annune bte Warie 
Q 3 Dirginis 
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| fuping narrando detlaravet quam ipſi 


Word in this place contains in it ſelf an _— | 
„. ET Ts 7 8 1 of 10 


ö udantur, 


ry 


yarae ſunt verificare, quam quidem mate⸗ 
riam Þdict T. non dedie nec ad eam ali⸗ 
qualie reſpony [et verificatom ill admittere 
omnino recuſat ac er idem L. fract᷑om 
Conventom pdict ſupiug cogm pet judic g 
dampna ſua oct᷑one fract᷑om Conventon ill 
ſibt adjudicari cc. Et quia Juſtic Ec. 


Paſche 7 Fac. in C. B. 0 1532. & puic in 
Mich. 7 Fac. The Opinion of the Court was, 
That although the ſaid Eſtates for Life of the ſaid 
E. S and for the half Year afterwards are ſeveral 
Eſtates in themſelves, having reſpect only to the 
Eſtates : Yet the ſaid Covenant being a collateral 
thing, viz. for the true payment of the faid An- 
nuity duran toto Termino ſupradicto fhall be taken 
collectively, and ſhall referr to both the preceeding 
Eſtates, and alfo the payment of the Rent at the 


- faid Feaſts ſhall be referred to both the Eſtates; 


and the ſaid Feaſts of Payment fhall be for the hall 
Year as for the Eſtate for Life ; for the W ord 
Solvendum {hall be referred to a Subſtantive pre- 
cedent, wiv. Redditum or Annuitatem, the which 


SA LEOFES RET 


8 


4H 


it in 

Was, 
e ſaid 
veral 


ſaid Payment of Rent ſhall be made Annuatim & 


| deveniret debit” aut ſolubil ut ſupradi eſt ; and 
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for Life, and alſo an Annuity for half a Year , 
for ſo the Law expounds it. And therefore if the 


quolibet Anno ad Feſts Annunc* Beate Marie & 
Sancti Mich', as the Limitation is, then if it ſhall 
not be paid at the faid Feaſt of the Annunciation 
after the Death of E. S. it ſhall not be paid ac- 
cording to the Limitation. And for this Con- 
ſtruction the Covenant will neceflarily extend it 
ſelf to both the Eſtates alſo, becauſe he Covenants 
to pay the ſaid Rent at the ſaid Feaſts in quibus 


that is as the Solvendum had appointed before, 
and therefore the Court gave Judgment for the 
Plaintiff, although it be not centred on the Roll. 
Vide Co. Ent. 115. 

See before fo. 167. the Cauſes of a Demurrer 
to a Count in Formedon, and ſee the Report 
afterwards upon a Demurrer ſur Abatement 
in Formedon. | 

Q Annuitas non fuit aretro pro dimid' Anni 
juxta Narr*. See next before upon the 
Count in Covenant. 

Eo qd in Narr ill” allegatur qd' pred T. de- Albitrement. 
veniret obligat?, &c. Et now munſtrat in 
qua ſumma, &c. Aceciam eo qd Arbitrium 
concernit Extraneos Et ideo Arbitrium illud 
vacuum exiſtit, Ac promiſſio pred ſimilit 
vacua exiſtit, 8c. Vide Co. Ent. 3, 4. Sur 
Aſſumpſit ad performand” Arbitrium. Et 
vide 5 Co. fo. 77. Salmon Calc. | 

This was an Action upon the Caſe upon a pro- 

miſe ro perform an Award, and ſhews that the 
Award was, That the Defendant ſhould enter into 
Bond to the Plaintiff, that the Plaintiff and his 
Wife ſhould enjoy the ſaid Lands, &c. which 
he had not done, &c. whereupon the Plaintiff 
Demurred as above ; mn Judgment was given 


4 againſt 
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Lemarre: 


. 


The Dactrine of Demurrers. 
againſt the Plaintiff, becauſe the Award was void 
for uncertainty, becauſe it d not of what 
Sum the Bond ſhould be; the Arbitrators 
being Judges, their Judgment ought to be certain, 


and they cannot aſſign their Power over, but 


ought to determine it themſelves. « But it was 
agreed, That if F. covenant with B. to enter into 
a Bond to him to enjoy ſuch a Sum, and does not 
expreſs what Sum, he ſhall be bound in ſuch a 
Sum which amounts to the value of the Land as 
eed, 10 Ed: 3. 18. But the reaſon of it is, for 
at it is the Act of the Covenantor himſelf which 
cannot be vaid, but otherwiſe in the Caſe at Barr. 
Alſo the Award was void as to the Wife ; for ſhe 
was a Stranger to the Submiſſion, 


Obſervations, &c. upon the Cauſes of 
Demurrer to Pleas in Barr. 


And firſt upon Demurrers to Pleas in Abate- 
| ment, (vide ante 156.) 


In Account for the Plaintiffupon a Scire facias 

* againſt the Bail, upon the Defendant's fault 
of Appearance before Auditors. The Plea 
in Abatement was for that the Plaintiff 
was Married after the laſt Continuance. 


C Þdictk J. die qd p aliqua p Þdick J. 

C. & C. G. ſupius plitando allegae 
Bebe de Std tac Þdick caſſart non debet 
net ipſa ab Exetut᷑one [ua vers eos de þdict 
502 l. hend retardari debet Quia die qu 
Plitum pdick p Þdick J. C. c T. G. modo 
& fo2ma pdict ſupius plitae materiaq in 
eodem contene minus ſufficiew in Lege 


| Fil" ad Bzeve Hdice caſſand ſeu ipſum A. 


*' 


F Freie 


4 


The Dofrine of Demurrers 
ab Execukone ſua vers dkae J. C. ET. G 


de Þdice 500 l. bend retardand* Ad quod 


eadem J. neceſſe non het net pLegem terre 
tenetur aliquo modo reſpondere Et hoc xc. 
Unde ꝓ defectu ſufficieid pliti in hat parte 
eadem J. pee judie & qs Bzeve dice bo- 
num adjudicetur c executom ſuam vers 
pzekae J. C. & T. G. de pᷣdict᷑ 5001. juxta 
vim fozid & effectum ſtecogid pdiet ſibt ad⸗ 
judicari, cc. Et ꝓ cauſis mozat᷑om in Lege 
ſuper Plito illo eadem J. jurta fozmam 
Statuti in hujuſmodi Calu often + Cue 
Dñi egis hic monſtrat hag Caulas ſubſe- 
quem eo qu plitd illud eſt poſt ule continua- 
tom ubi nulla continuat᷑o oĩo hita fuit ſu 
b:eve de Sed fa' pzev Et quia nullus Exi⸗ 
tus poteſt jungilup Plito illo quia non re- 
(pond? Bzevi pdice nec quer in Plito illo 
nominatur p pp2ird nomen ſuũ Et quia non 
petit judic in initio Pliti illius Ec. 
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Et Þdick J. C. & T. G. die qy plitum ſoynder. 


vdice p ipſos J. C. c T. G. modo Efozma 
pdice ſupius plitat materiaq; in eodem 
contene boid & ſum̃iciem in Lege exiſtunt 
ad Bzeve þdice caſſand & ad iplam J. ab 
erecufone ſua vers ipſos J. C. & T. G. 
de Þdick 500 l. Hend? retardand qd quidem 
plitum materiamg in cod content iidem 


AJ. C. ET. G. parat ſunt $ificare & pbare 


Put Cue c. Et quia eadem J. ad plitum 
in non reſpond” nec ill huculq; aliqualiter 
dediC iidem J. C. c T. G. ut pus pee 
judie Et qd Bzeve de Sed fae\pvick caſſe- 
tur Fc. Sup quo viſis & p Cur didi Pal 
Regis nunc hic diligent inſpecis pleniuſq; 
intellectis omnibus ck ſingulis Pzemiſſis 
maturaq; delibatone habita ſupinde þÞ eo 


Judgment gi- 
ven without 
Cur adviſare 
wilt. 


qv videtur Cue Dfii ſiegis hie qu plitum 


pꝛed 


77, 78. See Firſt Part of Townſ. Judgment for 
the Plaintiff upon a Demurrer in Account 11, 12. 
Vide eund' 26. for the Defendant upon a Demurrer 
to a Plea in Abatement to a Scire facies. Vide 
poſtea Tit. Scire facias. 


Sur Abatement in Appeal. 


Appeal by a Woman for the Murder of her Huſ- 
band, c. the Defendant pleads in Barr a 
former Suit which is ſtill depending, and then 
pleads over Now Cu". After Oyer of the Writ 
Defendant Demurrs. Et quoad triand Exit”, 
&c. Fur de prochein Vill al Cinque Ports & 


mainpriſe trove. 


D quam diem cozam Diia Kegina 

1 apud Weſnd vem tam Þdice D. qm 
ict 5. B. in ꝓpr pſonis ſuis Et Bic 
non mis inde bze, Sup quo vis & p Cue 
Die Kegine 28 intellect” tam plito 
Þdice in caſſa bill pᷣdict in fozma pdick 
ſupiug plitae gad ceteris omnibus & ſin⸗ 
gulis Pzemiſſi# maturag delibatone inde 
bita p eo qu videtur Cut Dũe Kegine hic 
qo plitum ili in fozma Þdice plitat materi- 
aque in eodem contene minus fufficiefd in 
Lege exiſtunt ad billam ipſius D. Appelli 
pꝛed caſſany ſeu ad ipſam D. a billa fua 
Appelli pꝛed' vers ipſum Þ, B. bend pꝛe⸗ 


—— — — 
2 . 


P—_ 
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cludend* 


ddick in fozma dick june Þcepe 


12. quo viſis & p Cur Due ftegine hic plenius 

rrer intellecis omnibus & ſingulis Pzemil# 

Vide maturaq delibatone diligentis eramina- 
fone inde hitis ad petit᷑om̃ pᷣdiet᷑ D. cons eſt 
qv dick . B. fulpendatur xe. Vide Co. 
Ent. 59. & 60. 


See the like, Hanſ. 259. Barr, That the Bro- 
Ius ther and Heir of the Appellant f̃uit in Plena vita 
r a tempore Appell lati, Et quogd Felow & Mur- 
hen drums Non Cul. Plaintiff Demurrs, and Defen- 


Vrit dant joins in Demurrer. Et quia Cur &c. 
it', Here it is obſerved, That by Dyer Chief Juſtice, 
C- one Felon may not approve another of the 


ſame Felony of which himſelf is Guilty, 

for he ought to confeſs the Felony ; and it 

he pleads Now Cul. and after relinquiſh his 

Iſſue and confefles the Felony, he ſhall not 

be an Approver, becauſe he had once made 

himſelf a Lyar, in that he had denied the 

Felony, and afterwards confeſs d it. 

Alſo, Thar an Approver ſhall be ſworn that his 

Approvement is true; and if it be proved 
falſe in any thing, he ſhall be forthwith 
bangs... 

Alſo, of if a Man had Iſſue two Sons and 
dies, and the eldeſt Son ſues an Appeal of the 
Death of his Father, and dies before it is 
fully determined, the ſecond Son ſhall have 
a new Appeal thereof, not w ithſtanding the 
; | Com- 


ficut plur t. Derdia” qu Def. eſt Cu? Sup juaic' gan 


The Doctrine of Demurrers. 

| Commencement of the Appeal by the eldeſt 
Son ; and if the Eldeſt Son die after Judg- 
ment, and demands Execution, then a Scire 

facias ſhall iſſue by the Statute. Adjudged 

11 H. 4. 11. & 48. 
See Bro. Red. 2. Defendant pleads in Abate- 
ment Miſnoſmer of the Pariſh. Simile ibidem pro 
variatione int Querelam & Narr 


Sur Abatement in Affe. 


Defendant pleads, That one of the Plaintiffs was 
made a Knight after the Writ purchaſed. 


T pꝛed Auer die hd Plitum pꝛed Def. 
pzed* in Caſſatom bzig ip lo. Auer 
pꝛed modo & fozma pzed? ſupius plitat᷑ ma- 
teriaq in eodem content minus ſufficiem̃ in 
Lege eriſtunt ad bze pᷣdict caſſand Ad quod 
idem Quer neceſſe non bent nec p Tegem 
terre tenentur aliquo modo reſpondere Et 
hoc parar ſunt Sificare unde ꝓ defecu ſuffi- 
ciefd reſpons in hac parte iidem Quer pee 
judie Et gd pcedatur ad capfoi) Afſis c. 
Et ꝓ cauſis mozakonis in Lege ſup plito 
ill idem quer jurta fozmam Statuti in 
hujuſmodi Caſu nup edit 4 pvis offend & 
Cue Diit fiegis hic monſtrant has caulag 
ſubſequem videlt Eo qu Def. non incipit 
plitum ſuum p petifonem Judicij de bzevi 
nec toncludit plitum ſuum cum petitone hd 
 b:eve Þdick caſſerur Et quia nuilum temp? 
certum allegatur quando pdict E. H. ſuſ⸗ 
tepit Ozdinem Mik Balnei Et quia plitum 

ili eſt duplex incertum # caret fo2ma, Ec. 
Et pꝛed Def, die qd plitum Þdick p ip- 
ſum Def, in caſſat᷑om dis pdice m E 
| ozma 


w nw YvWweQe ts © 
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Et de hoc pom ſe 


The Doctrine of Demurrers. 

fozma Þdice ſupius plitae materiaq in eo- 
dem content bonum C ſufficie in Tege 
exiſt ad bze pdice caſſand* quod quidem pli⸗ 
tum materiaq; in eodem content idem Def. 
parae eſt verificare & pbare ꝓut Cur ec. 
Et quia quei Þdick ad placitum it non 
reſpond* nec ill huculg aliqualie dedie 
dem Def. ut p2iug pee judic de bzevi pꝛe⸗ 
ice cc. Sup quo vis & p Cur Dri Hegis 
hic diligent infpectis pleniuſq intellegts 
omnibus & ſingulis Pzemiſs maturag de- 


- libafone inde habita p eo qu videtur Cue 


Dũi Hegis hit qd plirid þdick Def. in caſſa- 
cord bꝛis modo & fozma pdick ſupius płitae 
materiaq in eod content minus Cſufficiew 
in Lege exiſtunt ad bze p2ed' caſſand' Con- 


237. 


ſiderae eſt qo pꝛed Def. ad Bzeve & Queret᷑ Judi” pro 
ipfo24. quer pʒed ulterius reſpondeat Sup" Kc. 


quo pzed* Def. dic qd pꝛed Quer nunquam 
fuer ſeiſit de Office pꝛed' de tali Statu ita 


gd potuer 1iade diſſeifirt Et fi cc. tunc idem 


Tek. die qv ipſe nullam injuriam ſive diſ⸗ 
ſeiſinam pzefae | de Officio þdice kee 
up Aſſiſam Et pþdick guer 

filie c. Jdeo tap inde inter eos Afſila Et 
recogiy Aſſiſe pdict? ex ad ſilie veid Et ſup 
2 certis de Cauſig Cur Di Regis hic 
ialiter mover) tam Aſſiſa pdic qm̃ re- 
cogid Amle þdica* ex aſſinſu partium & 
Retogm Aſſiſe dick adjoꝛnantur coꝛam Dfio 
fege apud Meſtm̃ ulque diem martia pr” 
poſt Octab Ste Trin pr' futur Jdem 


dies dat eſt partibug Þdice ibm cc. Sce 


Vid. Entr. 93. 


Sur 
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Sar Abatement in Attaint. 


D quem diem cozam Difio Rege apub 

WM. vefd tam partes pdict p AttozD 
tuos pdice qm þdice K. . & W. S. duo 
Jur pzime Jnquiſifofd comparetd in 
Sꝓpr ploid ſuis Et ſup hoc tam þdict J. J. 

uam Þdice duo Jur pzime Jnquilitoid 
—— modo comparem pet᷑ qu Þdice dee de 
Attincta in fozma dick cape @ plecue caſſe- 
tur ct vacuetur Ec. Et vis p Cue Dat 
Aegis hic diligenterq auditis & ettis 
P2emiſſis ꝓ eo qd videtur Cur hic 
pzima Actio ine partes pdict ꝓſetut uit 
in dicto Com Civie T. E.veredica? ſupinde 
p Jur pdick pzime JAaquiſifoid þdick in eo- 
dem Lond filie cape kuit Et qv þdice Bzeve 
de Attincta quod ſupinde emanavit & ple- 
cue fait infra Com̃ T. Jdeo cons eſt qu pzev 
G. S. nihil capiat p dium Bzeve de At⸗ 
tina Ec. Et qd tam pdicx Y. qm pᷣdict duo 
Pure p2ime Inquiſſtom pdict eant inde fine 
die gc. Vide Raſt. Ent. 91 b. 


1dew 92 b. Plea to the Writ, That the At- 


taint ought to bg brought by the Plaintiff and 
another. Rep/ by Demurr, Judgment upon the 
Demurrer, and diſcharge of parcel of the Aſſign- 
ment, and Reſpond” ſi velit to other parcel. Plea 
to the Writ by the petic Jury, That the Defen- 
dant died after the laſt Continuance. Rep & 


1 Feinder inde, Et Cur adviſare vult. 
91. 


life a 
which 
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Sur Abatement in Caſe. 


co a pleads, That the Plaintiff is a Recu- 
fant C round op Defendant Demurrs generally, 
Lev. Ent. 13. vide 3 Lev. Rep. 66. adjudged 
ſuch a Plea is not ſufficient, if he does not ſay 
de Papali recuſancia. But it was ſaid no perſons 
are diſabled but Popiſh Recuſants, Convi& of 


Popiſh Recuſancy by the Stat. 3 Fac. 1. To which 


the Court agreed. But for that the Indictment 
was in the common form of ludictments of Po- 
pilh Recuſants upon that Statute ; and the Plea 
faying, that he being a Popiſh Recuſant was 
Indicted, and that the Conviction was ſecundum 
formam Statuti, and averring that he being a 
Popiſh Recuſant Convict had nor reformed, was 
held a ſufficient ſhewing of what Recuſancy he 
is, ſcilicet Paplis Recuſans conviclus de Papal; 
Recuſancia. And the Plea adjudged good. 

1 Lut 12.&c. Action on the Caſe upon a Pro- 
miſe againſt an Executor. A quantum meruit for 
Barley fold, and an Indebitar” Aſſumpſit for the 
like. After Oyer the Defendant pleads, That the 
Teſtator was alive after the time of the Writ pur- 
chaſed. Judgment in this Cafe was 94? Def. re- 
ſpondeat ouſter for a fault in the Plea, That the 
Aſſumpſits being ſuppoſed to be made at B. The 
Defendant had pleaded that the Teftator was in 
life after the Originial, videlicet apud O. prædictꝭ, 
which by the Writ is only alledged to be the 
Defendant's place of Commorancy, and by this 
means the Defendant endeavoured to draw the 
viſne of a tranſitory thing, from the viſne in the 
Declaration alledged , which ſeveral times had 
been adjudged Error ; and one place ought to be 


alledged 


The Defendant to an Aſampſit ſur infimel 


| | 
| 


The Doctrine of Demurrers. 
where the Teſtator was alive, as in By, 
Lien. 9. 6 H. 7. 5 and 6. Dyer 17. 4. and then 
he ought to have purſued the Declaration. 

The Reporter obſerves, That there are ſome 
Prefidents, in which after the death of a Man is 
alledged , his life is alledged on the other part, 
without making mention of any place where he 
is alive; but the Caſes aforeſaid are Law, and 
they are not good Preſidents. 

He alſo notes, That in this Caſe the death of 
the Teſtator is not traverſed, neither ought it to 
be traverſed, becauſe the Writ and Count are 
only ſuppoſals of his death ; but when the death 
of a Man is poſitively alledged on the 28 
and the liſe on the other part, there the death 
ought to be traverſed, 6 H. 7. 5, 6. 39 H. 6. 
49. 19 H. 6. 11, 12. 1 Vent. 213. Forteſcue 
and Holt's Caſe. But yet there are ſome Preſidents 
without Traverſe, but according to theſe Books 
they ought to be made, and if they are not, the 
arg will be ill upon a Special Demurrer at 

He alſo makes a Quere, if in this Caſe the 
Plea ought not to have been, That the Teſtator 
was in life, die impetracon brevis Original”, Oc. 
as it is in Hern's Pleader pag. 1. Where in an 
Action of Debt againſt an Heir it is pleaded in 
Abatement, That his Anceſtor was alive die im 
petracon brevis, which he obſerves to be the on- 
ly Preſident in the Caſe, or tending to the Caſe 
that he could find in his Books; The allegation of 
the life of the Teſtator after the Original being 
only Argumentative, that he was not dead at 
the time of the Writ purchaſed ; and that a Elea 
in Abatement ought to be pleaded ſtrictly, and 
\ With a preciſe exactneſs. 


1 Lat. 
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1 Lat. 27, &c. Caſe upon an Indebitet' 4/- 
hain fold. to the 
e 


=: E 


art, 

e he Fon of the 228 Plaintiff — tb Et 

and pe Cauſig eo qu pzed B. in placito ſuo 
pdicke plitanit E alfenauit Adminiſtratons 

h of W bono. E catallo2. que ſuei Þdice C C. tem- 

it to poze 


air il mi ſue ei commil# kuiſſe Et in 
mie _ ſeu allegavir Irasg 

— ＋ gue commiſſion) talis 
— teſfarene hic in Cur plae 
foze Aceciam p eo qu Þdice placitum pze- 
dic” B. eſt in materia & caret 
foma. | 


Two Exceptions were taken to the Plea, 

1. That it is not alledged in what Dioceſs the 
Party died inteſtate, or in what Dioceſs the in- 
teſtate had bona Notabilia within the Province of 
Canterbury, for if not, then the Adminiſtration 
was not well committed to the Defendant. 

E 2. That notwithſtanding the other matter al- 
ledged in the Plea, it might be that the Defen- 
ed in WW dant had Adminiſtred as Executor before the Ad- 
miniſtration granted, and then the taking of Ad- 
miniſtration afterwards will * e the wrong, 
as in Read's Cale, 33-2 384. Aſb- 
on of W by againſt Child. ea 4 ont a Re- 


> FI ez! 


8 J 


_ ſpon dondeas Ouſter, principally for the firſt Excep- 
ad at 
| lea gs to the ſecond Exception he makes a Lure, 
) if it ought not to be alledged in the Repii-- 
cation, that the Defendant had Adminiſtred 
5 as Executor before the Adminiſtration was 


granted, for fv it is in Oſbaſtens On. 
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Hob. 49. and in Raf. tit. Exec. n.2. & Pla. 
eit. Gen, pag. 2. & 12. the Pleading is as 
it is here. 

1 Lut. 31. An Attorney declares in Caſe in 
Middleſex upon a Writ of Privilege for Fees, 
Defendant pleads in Abatement, That there is 
another Action upon a Writ directed 
to the Sheriff of Wilts , with an Averment that 
it is the ſame Cauſe of Action. "IE 

The Plaintiff by Replication confeſſes, That 
there was ſuch a Writ to the Sheriff of Wiles, 
but ſays, that nothing was done t » that 
the Sheriff now miſit nec pred J. S. adinde 
— 75 and that the Plaintiff ſued out anather 
Writ Vic Southampton of the ſame Teſte and Re- 
turn, and that the Defendant by his Attorney 
pres © to it, and thereupon the Plaintiff de- 
© The Replication was held to be ill by the Opi- 
nion of the whole Court, becauſe the Action is 
laid in Middleſex, and the Plaintiff by his Re- 
plication had confefſed, that the Writ to which 
the Defendant appeared, and whereupon the 
Plaintiff had declared was directed to the Sheriff 
of Southampton, which cannot be, for the Action 
is laid in Middleſex, fo that the now Declaration 
is ſuppoſed to be founded upon a Writ directed to 
the Sheriff of Middleſex, and not to the Sheriff 
of Southampton ;, and then by the allegation, that 
the appearance of the Defendant was upon a Writ 
to the Sheriff of Southampton, he had of his 
own ſhewing falſified his Writ. And Judgment 
was, that the Writ ſhould abate, ; | 

1 Lat. $5, Sc. Caſe upon an Indebirar Af 
tumpſit againſt two, whereof one was Outlawed. 
Defendant pleads, That the other that was Out- 
lawed is miſnamed, Quer Demurr'; And Judg- 
Es. EE IT | ment 


33 


MEER EE. 


4 


J. $&F 


n 1s 

Re- 
hich 
the 


Be Doctrine of Demurrers. 

nt qd” er, for 
10. v. 14 H. 6. 3. and Bro. tit. Miſnoſmen 
79- 


Vide 2 Lu. 1638, &c. Narr upon an Aſſumy-- 


fit for Goods fold, &c. After Special Imparlance, 
Defendant pleads in Abatement, that the Plaintiff 
was Married to H. D. after the Writ purchaſed. 
Replication, That after the Writ purchaſed ſhe 
did not take to Husband the ſaid H. D. Defen- 
dant Demurrs, Et pꝛo Cauſis, Ad Keplitac 
iſta eſt Argumentativa, negativa pzegnans 
t omnino incerta Et Þdice D. per pzedice 
placitum ſuum non affirmat qy ipſa ſola 
eſt put debuit , Aceciam placitum illud 
eſt duplex & inſufficiengs & caret fozma, Ec. 

The Defendant's Council firſt inſiſted that 
there was a diſcontinuance in the Caſe, becauſe 
the Record is of Eaffter Term 11 V. 3. And it 
appears by the Defendant's Plea, that there was 
an Imparlance to Oct ab. Hillarij before, and it does 
not appear that there was any continuance from 
that Term to Eafter Term. But the Court being 
inform'd that the Declaration was in Michaelmas 
Term before, with an Imparlance to Ofab. Hill. 
leave was given to amend the Record, and to 
make it agree with the fact of the Caſe. Then 
it was objeted, That the Plaintiff in her Repli- 
cation ought to have alledged that ſhe was ſole, 
and then to have traverſed, that ſhe took ro Huſ- 
band the ſaid H. D. fo that the Iſſue on the Mar- 
riage might be taken on the Affirmative in the 
Defendant*s Rejoynder, and that in effect that 
was one of the Cauſes of the Demurrer. Sed non 
allocat, for it is all one in effect, whether the 
Iſſue be joined in the Rejoynder or in the Repli- 


cation, for it is an Affirmative and Negative by 
the Plea, -and the Replication. 
R 2 Thea 
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The Dactriue of Demurrers. 
Then another Exception was taken, That 
the Replication the time of the Marriage is 
parcel of the Iflue, for it ſays, that after the pur- 


chaſing of the Writ, ſhe did not take to Husband, 
&c. and this ought not to be, for if ſhe was mar- 
ought to a- 


— 


eporter obſerves, That he had ſound 
in all his Books of Entries, only theſe Preſidents 
of Replications to ſuch Pleas, viz. Libr. Intracon. 
printed Anns 1546. commonly called Veteres In- 
trationes 74. 6. & b. Aftons Ent. g. Lat. Brownl. 
20 3, 204. & Liber placitandi 424. And in all 
thoſe Preſidents it is alledged in the Replication, 
that the Plaintiff was Sole, and then a Traverſe is 
taken that ſhe was not married, and Iflue is ta- 
ken by the Rejoynder. 

And he further notes, That in the firſt of the 
taid Preſidents, the Coverture of the Plaintiff is 
pleaded in Barr, but that ought not to be, for it 
is only matter of abating the Writ, as it is 
adjudged in Bartilett and Barton's Caſe. Ant; 
249. . 

In Caſe, Foxwiſt & al* Exec of Pinſent, &c. 
againſt Tremain. Defendant pleads in Abatement, 
for that two of the Plaintiffs were under the 
Age of 17 Years. Plaintiff prays a Day to lar 
parle and then Demurrs. See it before with an 
Abridgment of the Report, fo. 42, 43: and the 
'Defendant joyns in Demurrer. Sed quia Cu 
dicti Domini fiegis nunc hic de judicie 
ſuo de & fupcr pᷣmiſſis reddend nondum ad 
'viſae dies inde dar eſt partibus p dict cozam 
Domino Rege apud Welim̃ uſch diem — 
1 VVV ner 


per ea 
ulterio 
S. E. 
Et per 
n!terto 
ſabti 01 
W. J. 
Ad 
pud U 
ID, K 
C. 
deke 
qd py 
bd* ind 
non de 
peral'; 
luper ii 
ttae 2 
ampli1 
Daco!) 
Unde ( 
Et p 
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pdice «< 


per eand?* Cure hic qd pÞdice J. T. habeat 
ulteriozem diem ad reſpond ciſdem W. J. 
H. E. W. & T. ad Part pdict in Capite. 
Et per eand' Cur didi Domini Aegis hic 
n!terto2 dies dat eſt eidem J. T. uſq diem 
ſabti in Crũ Sti Martini ad reſpond' eid© 
W. J. S. E. W. & T. ad Nart ſuam pdict 
Ad quem diem cozam Domino Kege a- 
pud Meſtm ven tam Þdice WM. J. S. E. 
W. x T. per Attoꝛn ſuum pᷣdia' quam pd 
2 T. p J. T. Attozm ſuum. Et idem F. 
. defend* vim ck injur quando, #c. Et die 

qd 5p W. J. S. E. M. & T. Action luam 
d inde verſus eum habere ſeu manuteners 
non debet, Quia die hd pdicr tempo2e ſe⸗ 
peral ꝓmiſſiom̃ c aſſumpkod in Narr pdice 
luperiug ſpec ipſe idem J. T. futit infra 
ctae 21 ann, viz. etat 20 Xnno2. 4 non 
ampliug, viz. apud Paroch Sti Clementis 
Daco!.. in pdice Com) WMidd Et hoc (et.) 
Unde (c.) 2 

Et pꝛed' W. J. S. E. Cu. & C. dicunt᷑ gd 
pi (pcludi non) quia dic id ped J. C. 
pdice Tempoze leparal am ⁊ alt 

| 1 


to 
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The Doctrine of Demurrers. - 
fo in Nart Þdice ſuperius fuit etat 
21 Anno. & amplius e non intra eftaf 2: 
Anno. modo & fozma pur Þdice Y. C. fu: 

placitando allegavit Er hoc pee id 

uirat p Paton Er pdic' J. T. ſimiliter, 
Ec. deo inde Yur, gc. Vide 2 Saund. 
210, &c. | 


Sar Abatement in Debt. 


Ebt upon a Bond againſt an Adminiſtra- 

tor. After Oyer of the Writ the Defendant 
pleads in Abatement, That the Writ bears 
Teſte before the Letters of Adminiſtration, 
Plaintiff Demurrs, Et p2zo Cauſis videli 
qd dia : E. in placito ſuo þdia* nullam fee 
defenſionem ( videlicet & defend? vim 
E injur) Acetiam hd pꝛed E. in placito ſus 
pdice non offend” qu pÞdice T. E. aliquam lit: 
fumam autho2itatem habuit ad committent 
Adminiſtratonem, nec qd commiſſio Admi- 
niſtratom ill ei pertinuit aceciam qv pdict 
E. non pokert hic in Cur Literag Ad 
miniſtratiom Þdice T. E. teſtificaid tomiſſ: 
ond Adminiſtratiom̃ pdict , c. See the Cauſe 
before pag. 169. 

Et pdiet Eliz. ex quo Þdice materia 
ipſam ſuperius allegae ſuſitiem̃ eſt in L: 
ge ad Þdice bzeve pᷣdic Kobti caſland qui 
ipla parat᷑ eſt verificare quam quidem ms 
teriam pdia Fi. non dedie (c.) ut pzius 

judie de bzevi ilk, Er qd bzeve ill cal 
„Et. See 1 Lut. 7. 8, 9. 


As to the firſt Cauſe it was over-ruled by reaſon 
cf the great many Preſidents which are ſo, altho 
there are many other defences ; tis there obler: 


ved, 


The Doftrine of Demurrers. 
ved, that the moſt ſure way is to make the de- 
fence in this manner, viz. Ven & defend* vim 
injur, without ſaying more: | 

As for the ſecond 2 2s in this caſe there is 
no need to ſhew the Authority of the Grantor of 
the Letters of Adminiſtration, they being granc- 
ed by the Biſhops Commiſſary lawfully conſtituted 
as by the Plea, and then tis all one as if they 
had been graated by the Biſhop bimſelf : And the 
difference is between a peculiar Juriſdiction and the 
Authotity of the Chaneellor or Commiſſary of 
the Biſhop. Al ſo it is confeſſed by the beginning 
of the Action that ſhe is lawful Adminiſtratrix, 
or otherwiſe the Action ought to have been 
againſt her as Executrix according to 2 
Mod. Rep. 65. Dams and Harriſon's Caſe, where 
tis adjudged upon a Demurrer, that in a Decla- 
ration by an Adminiſtrator, tis ſufficient to ſay, 
that Adminiſtration was granted by, the Official 
of ſuch a Biſhop, without ſaying Los illius Or- 
dinar. Vide 1 Lat. 408. de Adminiff® grant deini 
le pecul Furiſdiction, &c. 28 

And as to the third Cauſe of Demurrer. Vid: 
Raſt. Tit. Exec en Brief, Pl. a2. There in an Action 
againſt an Executor he pi eaded, that he was Ad- 
miniſtrator without ſhewing the Letters of Ad- 
miniſtration, and Iſſue was taken upon the dying 
Inteſtate. | | ML | 

The Reporter obſerves, That upon ſearch of 
the Record of this Caſe no Judgment is entred 
either for the Plaintiff or Defendant, which might 
well be, altho Judgment was pronounced for 
the Plaintiff, becauſe that at that time he was not 
to have Coſts, but he was well aſſured that Judg- 
ment was fo pronounced. Vie 1 Lut. 9, 10. 

Vide 1 Lut. 15. In Debt upon a Bond againſt 
an Executrix, no place being mentioned where 
the Bond was made. After Oyer the Defendant 

R 4 pleads, 
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. werificare, Cd. 


The Doflrint of Demurrers, 
pleads, That the Teſtator was !iving after the 
iginal purchaſed. And an was taken 
to the Plea, That it was not averred, but that Ee 
doc parat? eft veriſtcare was altogether omitted; 
but the Court held that it was only matter of 
Form, and no advantage to be taken of it upon 


2 Demurrer. But Judgment was given 
qd" breve caſſet, becauſe it a the 'Writ 
bore date before the Money became due. | 


Alſo in 1 Lut. 17. In upon a Counter- 
Bond, Defendant pleads, That the Plaintiff was 
Excommunicated by the Judges Delegates, &c. 
with a profert in Cur' breve de Excommunicac, 
c. Luer morat, And ] t that the De- 
fendant reſpondeat ouſter, becauſe no Certificate 
of the Judges Delegate was produced, and alſo 
for that the Plea was ill concluded, for it ought to 
be d Lequela remaneat ſine die quouſque, &c. 
Co. Litt. Sed. 201. 40, &c. - ry 253. 

Alſo if the profers of the Writ of Excommuni- 
cation had been fufficient ; yet it ought to be Sub 
pede ſigilli, the Writ being out of another Court, 
Co. Lit. 128. Sed vide 3 Lev. 332, 334 Vide 
1 Laut. 19. 

Debt againſt an Adminiſtratrix upon a Bond. 
Defendant pleads in Abatement that ſhe is Ad- 


miniſtratrix duran minori ætate. Quer morat' 


Et pro Cauſis videlicet d pred? A. male conclu- 
fit & non veriſicavit placitum ſuum pred”, Qq; 
idem placitum eſt in ſe totalit incert & caret 


Forma. Vide Ante 171. And Judgment that 


the Defendant reſpondeat ouſter, by reaſon of « 


default in the ſaid Averment, by Et hoc parat ef 


which was the cauſe of Demurrer. 


Vide 1 Lut. 20, 12. 


In Debt upon 'a Bond by an Executrix. De- 


fendant pleads in Abatement, That the Teſta- 
tur was an Altn, Repl', That the Teſtator 


from 
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The Doftrivie of Dimarrers” 
of the Bond to his deati re- 


from the 
ion. 


generally 
1. Judgment qd" Def. reſpond” ouſter, becauſe it 
did not appear, but that the Teſtator might come 
into England in time of Peace, and had all the 


time afterwards quietly continued, which by the 


+ 1 | 
maiged in England, by the King's Licence and 


Chief Juſtice amounted to a Licence. 


2. If he came here in War time, and had con» 
rinued here withour diſturbance, it ſhall be intend- 


ed that he came here with leave. Mo.8 39. Dyer 2. 


Benl. 10. See 1 Lat: 34, 35. And there it is 
obſerved, That this Plea was Action“ non, and 


che Replication prays Judgment 9d? Def. re/pond- 


eat, and to Raſt. Eject ment 7. Treſpaſs 
en Alien. 1. Afb. 11. 9 Ed. 4. 7. The Plaintiff 
demands Judgment of the Writ. But Lits. Sect. 


198. ſays, That the Defendant may demand Judg- 
ment, Si reſponder* debeat, Cc. 


In Debt upon a Bond, and alſo upon a Judgment, 
Defendant after Imparlance pleads priviledge of 
the Exchequer, Plaintiff Demurs, viz. 


Þ © dais H. die ip dia? placitum dA. 


modo c fozma pᷣdict᷑ fuperiug placitar 
ac materia in eodem contene minus ſuffi- 
tiem in Lege eriſt' ad Cur hic a cognitione 
placiti pdice pᷣcludend Orq; ipſe pe H. ad 


platitum ii modo & fozma Þdice placitae 


neceſſe non habet nec per Legem terre te⸗ 
net reĩpondere Et hoc parat eſt verificare 
unde ,p defend ſufficiem̃ placitat᷑ p pdice A. 
in hat pare ide H. per judie Er qd Cur hic 
placitm̃ ilf ulterius cognoſcet velit Qdq; pd 
A. ad bꝛeve & Nare pd ulterius reſpond, 2 
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The Doctrine of Demurrers. - 
Et Þdice A. ex quo iple ſufficierd mate: 
tiam ad Cur hit a cognittone placiti þdice 
udend ſupiug allegavit & materid ill 
parat᷑ eſt verificare, #c. quam quidem 
materiam idem Þ. non dedie nec ad illam 


aliqualie reſpond' idem A. pet ie fl 
_ = pdict tog⸗ 


An Exception was taken to this Plea by the 
Plaintiff s Council, that after an Imparlance with 
a ſaving de omnibus Exceptionibus to the Jurildi- 
ction of the Court, ae octane and at moſt 
it could be only an Imparlance, Salvis Exception' 
tam 22. Narr, and upon ſuch an 
Imparlance this Plea could not be a Plea, 22 H. 
6. 7. and 9 E. 4. 57. Bur be agreed, That if 
the Imparlance had been, Salvis omnibus advan- 
tag quibuſcumq; ſuch a Plea might be pleaded 
upon ſuch an Imparlance, as in Hardres 365. 

That it was faid by the Court, that ſuch an 
Imparlance ought not to be granted by a Prothono- 
tary as this Imparlance was, and thereupon they 
awarded a reſpondeas ouſter ; but they reſolved that 
if an Imparlance had been granted as in Clap- 
hams before the Plea, it had been good; and 
Juſtice Powel ſaid there was ho need to plead the 
Previledge of the Exchequer ; but that it was to 
be allowed upon producing the Red-Book of the 
Exchequer by a Baron of the Exchequer. See 


I Tut. 43, 46. : 
Upon a Bond made to a Woman when Sole 


The Defendant pleads priviledge as an Attorney of 


the Common Pleas: Plaintiffs replies, That for five 
Years before the Original, the Defendant had not 
proſecuted or defended any Cauſe, but for that 
time had withdrawn himſelf from the exerciſe of 
his Office of any Attorney, Defendant Demon 


SS=RS 


LINE LSF 8. 


The Doctrine ä 
and Plaintiff joined in Demurrer. And judgment 
,&c. And ſee 


See a Plea of Privilege pleaded by an Atror- 
ney of the Common Pleas. 1 Lat. 639. And 
there tis ſaid, That a reſpond” ouſter was awarded 
for the reaſon given in Barrington's Caſe, Har- 
dres 164. Levingſt on and Crompton s Caſe, Stiles 
359. Nevies and Nelſons Caſe, 1 Keb. 256. 

Vide poſtea, Al Abatement ſur Statut. 

Vide 2 Vent. 178. Where the Defendant in 
an Action of Debt brought againſt her as Exe- 
cutrix of her Husband, for Arrears of Rent due 
from the Teſtator, pleaded in Abatement of the 
Writ, That after her Husband's death Agminiſtra- 
tion of his Goods and Chattels was granted to 
her, and that ſhe ought to have been named Ad- 
miniſtratrix in the Writ, and not Executrix, Un- 
de pet judicium de brevi Et qd breve iſtud 
caſſet'. Rep, That after the Husband's death, 
and before the Adminiſtration, wviz.. ſuch a day, 
Cc. ſhe adminiſtred divers Goods and Chattels. 
Defendant demurred, and Judgment was given 
for the Plaintiff, for it did not appear but that 
Adminiſtration might be granted after the Writ 
brought; and if the diſpoſed in her own wrong, 
tho? ſhe rook out Adminiſtration afterwards, and 
tho? before the Writ, it would not hinder the 
Plaintiff from charging her as Ex:cutrix in her 
own wrong. Hob. 49. Cro.Car. 89. Plow. Com. 
282. a. And the difference is taken in Stiles Rep. 
337- 1 Ro. 923. The Defendant being charged 
as Executor of his own wrong, pleaded that rhe 


| Inteſtate was indebted to him upon Bond, and 


that he afterwards took out Adminiſtration, 
which appeared to be after the Writ 8 
| * 


. Dematrers. 

and pleads a Retainer for his own Debt. And the 
Plaintiff demurred, and for the Defen- 
dant, That ſuch Adminiſtrator might retain for 
his own Debt, though he had been before Exe- 
cutor of his own wrong, but ſuch taking of Ad- 
miniſtration ſhould not abate the Plaintiff's Writ. 
Kel. 12.7.4. vide 5 Co. Coulter's Caſe. An Exe- 
cutor of his own wrong cannot retain. 
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5 Sur Abatement in Dower. 


0 E Tenant as to Parcel pleads ſeveral Te- 
nancy in Abatement ; and then pleads over 
as to the reſidue, that the Demandant's Husband 
ne unques ſeiſie, &c. The other Tenant as to five 
Acres pleads Sole Tenancy in himfelf, and vou- 
ches another perſon, and then pleads the like 
Plea to the refidue as the other Tenant had done. 
1 Lat. 11, 12. 3 : 
It is there made a Quære, if the Plea in ſuch 
Caſe ought to conclude Judgment to the Writ, and 
referrs to Raſt. 364,365. and Brook tit. Several 
Tenancy, per tout, And it is noted, That the 
Tenant alſo ought to plead over in Barr, or Vouch 
as it is here, as appears by the ſaid Books. 

In Dower. The Tenant pleads in Abatement, 
That the Demandant was waived at his Suit, & - 
adbuc waviat exiſtit, &c. Rep!” That ſhe was 
commorant at another place, &c. Demurrer and 
joinder in Demurrer. 1 Lut. 39, 40. 

It was inſiſted by the Council for the Tenant, 
that admitting that the Outlawry was Erroneous, 

yet it was not void, but voidable only by Writ of 
Error, or Averment upon the Outlary Roll by 
the Party, who ought to come in Cuſtody, and 
not by the Plea in this Collateral Action of Dow- 
er, according to 2 Inſt. 670, Whereupon the 
Opinion 


7 * PHT H 
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The Doctrine of Demurrers. 


Opinion of the Court was, That the Demandants 


Replication was not good, becauſe the matter of 
it was not plenduble in this Collateral Action, and 
that the Qutlawry ſhould be in force until rever- 
ſed in proper manner. 

But then it was objected by the Demandanth 
Council, That the Tenant's Plea was ill, becauſe 
it is ſaid that the Demandant in Trinity Term, &c. 
was impleaded per nom F. D. tunc nuper de L. c&c. 
whereas it ought to be naper de L. without the 
word (unc) Sed non allocat. Secondly, It was 
objected, That there is no averment in the Te- 
nant*s Plea, That F. D. in the Outlawry, and the 
now Demandant are the ſame perſon. To which 
it was anſwered, and ſo reſolved by the Court, 
that præditdt Jana was a ſufficient Averment 
of the Identity of the perſon, eſpecially the words 
per nom??, Oc. being added. A third Exception 
was, That the Tenant ought to have produced 
the Outlawry Sub pede figilli, it being a dilatory 


Plea in difability of the Perſon. To which it was 


anſwered, and fo reſolved by the Court, That 
the Record of the Outlawry being in the fame 
Court, there was no need to plead it Sub pede ſi- 
gill, otherways, if it had been pleaded in ano- 
ther Court, and thereupon the Writ was quaſhed 
by the Judgment of the Court. 

It is alſo noted, That in the Addition of E- 
ſtate, Degree or Miftery by the Stat. 1 H. 5. c. 5. 
it oupht to be alledged as the Tenant or Defen- 
dant in the Action was at the time of the Writ 
purchafed, and not with a nuper, as nuper Ar',&c. 
vtherwiſe of a place of Habitation, becauſe Men 
3 y altering their Habitations, Co. 2 Inf. 

7d. | 


Sur 
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The Doctrine of Demurrers. 


Sur Abatement in Forme don. 


Pon a Formedon in Diſcender, the Tenant 
after Imparlance pleads Nom tenure of the 
whole ; the Demandant demurrs, and reſolved 
by the whole Court that 'tis not pleadable after a 
— Imparlance, 5 Ed. 3. 2. 41 Ed. 3. 31. 
ough it was obj that General Now tenu- 
re of the whole is, that Nom tenure of part is 
not. wy >, 
Vide 1 Lat. 36. Upon a Formeden in Diſcender 
upon a Covenant to ſtand ſeized, Plea of New 
tenure to part, and ſhews who is Tenant of that 


part, and as to the reſt, Entry by the Defendant. 


Repl. to the Non tenure, That the Tenant was 
Tenant, &c. and Iflue thereupon ; to the reſidue 
3 byected that the laſt Plea of En 

it was obj that t try 
was ill for ſeveral Cauſes. 

Firſt, Becauſe it was inconſiſtent with the firſt 
Plea of Non tenure as to part; for thereby he had 
confeſſed by Implication, that he was Tenant of 
that part to which he had not pleaded Non tenure, 
but by his laſt Plea he contradicted it ; for if the 
Defendant had entred into theother part, and was 
in Seiſin thereof, he could not be Tenant of it. 
And alſo, that for another Reaſon the Pleas were 
repugnant one to the other ; for by the Firſt he 


would have the Writ abateable in part, and by 
the Second he ſays all the Writ de facto is abated 
by the Entry. For foit is by the Law ; for if the 
Demandant enter into any part, Ce. he falſiſies all 
his Weit. And fo are 26 H. 6.81. 5 H. 7.7. 
and 5 Ed. 4. 116. 
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The Doctrine of Demarrers. 
The Second Reaſon was, For that no time is 
mentioned when the Demandant entred, and it 
4143 Writ, and then it ought 
to be ſo pleaded ; but if pending the Writ, and 
before any Continuance, then it ought to be 
pleaded pendente brevi; and if after the laſt Con- 
tinuance, then it ought to be pleaded accordingly ; 
and therefore it is . . oy. Fn the 
Prothonotary, Br. brief 2. is common 
Practice in the Books. 21 H. 6. a. Rafal en 
Venire, Placito 1. & 381. Aſton 9. Placit. 30. 
See 1 Lat, 851. In a Writof Error in Banco 
Regis upon a Formedon in Remainder in Communi 
Benco; the Defendant pleads in Abatement per bis 
petitum, Demandant demurrs, Et pro Caufis, as 
are mentioned before, fo. 177. (which there by 
miſtake is referr'd to, 1 Laut. 158.) anda reſpond” 
ouſter was awarded. Tenant pleads Now tenure 2s 
to part, as to the reſidue confeſſes the Gift prove 
in the Count, and then derives a Title to himſelf 
under a Fine levied. Demandant, as to the Plea 
of Non tenure, averrs, That the Tenant was Te- 
nant, and Iſſue thereon, and as to the reſidue con- 
ſeſſes the Fine levied, but ſets forth other Uſes, 
and traverſes that the Fine was levied to the Uſes 
alledged by the Tenant. | 
Tenant rejoins, That the Fine was levied to the 
Uſes by him alledg'd, and Iſſue thereupon, and a 
Venire fac ret tres Trin, at which day the Te- 
nant cauſed himſelf to be Efloined de male veni- 
endo. The Demandant challenges the Eſſoign, 
the Tenant had an Attorney. The Eſſoign and 
Challenge are adjourned to Quinden Hill. at which 
day all the Parties appear by their Attorneys, and 
= the Tenant demurrs to the Challenge, as 
ows. 


Et 
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ad hunc diem ſcilt Þdice 
j veid tam dice J. 46 
did E. S. viy 


S 
pdice pli de C 


ict E. 
p Þdick J. G . E 


A 


lenge is adjudged good, and thereupon the De- 
mandants pray Seiſin for the default which rhe 
Tenant made at the faid Tres Trin? and Judgment 
for the Demandants to recover Seiſin for the de 
fault, and a Writ of Seiſin awarded. 


The Tenant appears in the King's Bench, and 
for Errors, 
I. That Judgment ought to have been giver 
for him upon the Plea in Abatement per bi 
pet itum. 

2. That Judgment to recover Seiſin by de faul 

ought not to have been given. 

3. That Judgment ought to have been give 
for her. 

4. That there was no Original Writ. 

After ſeveral Certiorari s, Returns thereupon 

and other Proceſs, the Defendant in the E ror ple: 


| The Doctrine of Demurrers, 
in null e Erras*, Er quis Cur bc. Upon the 
Argument, which is very long, it is ſaid, two 
1. That the Plea in Abatement was not allow- 
ed, but a Reſpondeas ouſter awarded. 2 
2. That a Petit Cape ought to have been a- 
warded, and not g final judgment. | g 
1. As to the Plea in Abatement it was alledged 
for the Plaintiff in the Error, That it was a good 
Plea ; for in Real Actions if the Writ demand the 
ſame thing twice, it is a good Cauſe to abate the 
Writ, and that the Books are clear in it. And as 
to an Objection that it was not well pleaded, be- 
cauſe it ſays that ſix Meſſuages in Et parcel?” 
Tenementorum predict, are parcel of the Mannour 
of Erwall, there parcellꝰ Tenementorum pre dict 
ſhall be intended parcel of the 35 Meſſuages, be- 
pn aguſe the Mannour is certain by it ſelf, and there is 
r ce. no need to ſhew in what Vill it lies: But here it 
Cha fays the fix Meſſuages in Etwall, which is one of 
- De Ml the Vills where the 35 Meſſuages are ſuppoſed to 
ch the lie, and therefore the fix Mefluages ſhall not be 
gmem ] intended to be parcel of the Mannour, bur parcel 
he de of the 35 Mefluages. 2 26; 
But to this it was anſwered, and reſalved by tlie 
Court, That if the Plea had been well pleaded, it 
5, ani bad been a good Plea 3 bur it is not well pleaded, 
becauſe it is not pleaded that the ſix Mefluages 
are parcel of the 35 Meſſuages, but parceil 
Tenementorum predie”, and then the ſix Meſſuages 
may be conſtrued to be parcel of the Mannour, 
as well as parcel of the ſaid 35 Melluages. 1 Lat. 


HE THE 


860; . 6-1 
2. It appears by the Concluſion, that (aſter ſe- 
veral Learned ments on both ſides) Judgment 


affirmed by the whole Court, and the principal 
Reaſon was, That when the Tenant had calt an 
Effoign, and it is n and there is 3 De- 


murrer 


as 
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X ; but foraſmuch 
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murrer to it, the Tenant had affirm'd and avow'd 
it, and being turned to a default, that default after 


had ſuch, the Tenant to have dif 
avowed it, and averred, & nunquam fecit ſi 
oniari. Co. Ent. 225. 14 H. 4-14. 12 H. 14 
ſo the miſchief of much delay was one great 
motive to the Court in their Judgment. Vide 
r Lut. 865. | 


Vide 2 Lut. 963. Upon a Formedon in Re. 
verter for the Mannour of V. &c. fo. 971. Plea 
in Abatement per Nom tenure ; Repl', That the 
Tenant was Tenant at the day of the Writ pur. 
chaſed, and offers an Iſſue thereupon. Tenant de 


murrs. 
Et 


ddice W. P. die qu Þdick plitum pꝛe 
dice H. modo peteid ſupius replicando in 
manutenfor' dis ſui pᷣdice pkitae materia 
in eodem contene minus ſufficien? i 
ge exiſtunt ad de i manutenens Gn 
tple ad plitum illud modo q; fozma Þdic! 
placitat᷑ neteſſe non habet net per Legen 
terre tenetur reſpondere Et hoc parat ef 
perificare Unde p defectu ſufficien' Kept 


tpſius Y. . modo peten* in hac part! 
Nm W. 3. per Et qv bzeve þdict 
taſſetur, Ec. 


Et pꝛeũ h. h. ex quo iple ſufficien' ma- 
teriam in Lege in plito ſuo pdice ſupiug 
replicando plitat᷑ in manutenfon” bzevigs ſui 
pzev modo plecue ſupius allegavic gr ip 
po eſt verificare quam quidem materip 

dice W. non dedie nec ad cam aliqualic 
reſpons (ed verificafon? ilk admittere du 
retuſat ut pzins pet᷑ judie Et qd iſtud by 
trum: modo plecue bon adjudicetur, 1 


4 The Dorise of Demnzerers. 
Juſtice And after ewo Conti- 
— 2 the Tenant ſhould 
' anſwer over, and then the Tenant demurrs to 
— 1 de oh 
I 
— — do, © Ecdic minus uff- 
tien in Lege exit &c. Et p cauſa moza- 
tonis, tc. as before, fo. 167, 168. Vida 1 
1 Lat. 973, &. There this as to the 


Abatement, is ſaid to be reported in 3 Lew. 
330. In which Book ic is thus ſtared. 


ſel ES In 
y. tenure 7 
he Defendant maintains his Wrix that he is Te- 
nant, Whereupon the Tenant demurrs, and it was 
2 that the Demandam ↄught 
not zo maintain his Writ, no Damages being to be 
recovered; that upon ſuch a General Now tenure 
pleaded he might enter; but where are 
to be recovered in any Real Action, he may main- 
tain his Writ for the recovery of Damages, and 
cited Lit. ſem. 691. and Coke thereupon, who 
fays, That if the Fenant in Ferwedas ſays that he 
is not Tenant, but altogether diſclaims, Judgment 
ſhall be that the Tenant iret fine die, and the De- 
mandant may enter and be remitted. 

To which it was anſwered and reſolved by the 
whole Court, upon Conſideration of the 
therein aftermentioned, That Lirtletos and Coke 
are nat. to he intended of the: Plea. of Now 
| Fenwre, but of Now tenure with a Diſclaimer, as the 
Pleadings were uſually in Lirtleton's time: For 
upon a {imple Plea of Non tenure, ſuppoſe the Te- 

nant had not Freehold, but had. a Reverſion in 


be it in the Tenant or in anather? Certainly nog. 
for — 6 ned the ge Plex of Nu 


Fee, ſhall the Demandant be reſtored to the Feng 
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defend pemorrer * 
pe d Count. 


— 4 


— — — — — - — : — = = i 
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The Doctrine of Demurrers. 
tenure, but only the Freehold, which perhaps is 
true, and yet he had a Reverſion in Fee, his 
Reverſion be 
remitted to it? No. But when he diſclaims or 
pleads Now tenure, and diſclaims, the Demandant 
ſhall be remitted to the whole, becauſe he had diſ- 
claimed the whole; and that the Pleadings about 
Littleton's time were not ſingle Pleas of Now te- 
nure, but with a Diſclaimer alſo, many Books are 
there cited, and then tis faid to be the conſtant 


Practice at this day upon Non tenure for 


the Demandant to maintain his Writ if he pleaſes. 
Hern. 536. Raff. 363. Co. Ent. 325. In Forme- 
don Iſſue taken upon the Now tenure, and by 
pleading Non tenure and Diſclaimer 
Raſt. Ent. 124, 225, 561. and by the 
of ſimple Diſclaimer, Raff. 28, 276. whereupon 


3 


Jugdment was given that the Tenant ſhould an- 


ſwer over. | 

Note, in 1 Lat. 973. the Reporter ſays he was 
retained to argue the Demurrer upon the Count 
far the Tenant, but that before any Argument 
made the Cauſe was ended by 
the Parties, by which the Tenant was to have a 
conſiderable Sum of Maney, and he was to permit 
the Demandant to enter Judgment, & But yet 
he has ſet down ſeveral things relating thereto, to 
maintain the Cauſes of the Demurrer. 


Sur Abatement in Quare Impedit. 
See before fo. 36, 37, 38, &c. 


| ' 
EtVide 1 Lat. 1, 2, J, Kc. Quare Impedit by 
n Executor to preſent to an Archdeaconry : After 
yer o the Writ, Defendants plead in Atbare- 
ent, Qd non hetur aliqua fozma 23 
| 1 


thereby. loſt, and the Demandant 


Agreement between 


=_ 
341.213 


2» 584i Fs 


The Doctrine of Demurrers. 
'P3is de Quare in Kegiſiro Bze- 
— vr oy —— Exetuto⸗ 
rib n de Ampedimento 


It is obſerved that this Caſe is reported in 
Sevil 94. where 'tisfaid that a diſturbance in the 
Teftator*s life time was alledged in the Writ, and 
alſo another Diſturbance in rhe Executors time. 
But faid, 1 Lat. 3. it appears by the Record that 
there is only one Diſturbance mentioned in the Te- 
ſtator's life time; That he had viewed the Record 
of the Caſe, and that no Judgment is entred on 
the Roll, but that there is another Action brought 
for the ſame Archdeaconry, which is entred Paſche 
32 Eliz. Rot. 2165. and that Caſe is alſo report- 
ed in Savil 118. 1 ry 


Sur Abatement in 2d ei deforc.. 
See before fo 41. 


Simile in un 2 permittat. 


Ide 2. Lut. 1586. A Writ of d permittas 

.  proſternere quedam Ediſicia, &c. the De- 

fendant pleads in Abatement, for that the Writ is 

uncertain in not ſhewing the Nature and Number 
of the Buildings. 


Et Þdice H. die hd ipſe ad Plitum pᷣdick dena 


p ipſam G. in caſſatom̃ b2is pdic modo & 


kozma þdice ptirae neteſſe non habet nec p 
Legem terre tenetur reſpondere Unde per 
judicium e hd dze luum pdick bond adju- 

8 1 dicetur 


15 7 


EH 


= 
F 


| 


i 


J 
5 


j 
4 


28 pz qd reddat, where Land is to be re- 
covered. But the chief reaſon given by the Court 
was, for that there might be ſome Buildings which 
could not be expreſſed by any proper and regular 
Name, as the Monument erc&ed for the Fire of 
London; and there is a Writ in the Old Natura 
Brevium, 110 C. to levy queandaw Fabricam, 
and that is more incertain than the Caſe is here, 
And as to the Objections, That the words 
auedam Edificia was incertain, it was faid, That is 
was warranted by the Preſidents in Hern s Pleaden 
643 3. & b. and 646. 2. that in F. N. 8 
18.4. E. it appears that a Q permittat lies again 
2 Tenant of © Frekedi for an Act dane, or Di- 
ſturbance made by a Stranger Which was not Te- 
_ of 3 Which is the Caſe here * — 
whereupon Judgment was given, Def. re | 


The Deftrive of Demurrers. . 


4 

: 

ery. | 3 . a 
fg 2. That there was no need for the Plaintiff 
fed this Caſe to ſhew how he had the Eftate ar 
t ut Sir V. P. in the Meſſuage to which the Nu- 
De- 

her 

+. 

Sc. 

ind 

of 

ind 

ted. 

18 

els 

re- 

urt 

- Et ddict G. quoad plitum pdick T. Co- 


of mie D. & A. Comit & ſuperius in caſſa- 
_ kom pdick Bꝛis de Sed far ſuperius 
dic qu plitum illud modo 4 koma dick 
plitat᷑ minus ſufitiem̃ in Tege ex ili a be 
TY illud caſſand' ſeu ipſum G. ab erecntone 
* vers pꝛefae T. Comit D. de pdice Mille 
Libr p ipſum ut pꝛefertur recogly & ver# 
8. pzefae i. Cond H. de pdier Wille Lihhr 15 | 
aft iplum ut pfertur recogn” habent retarda 
* Qyque ipſe ad ptitum il modo & fozma | 
þdice plitat᷑ neteſſe non habet nec p Tegeiii | 
4 terre tenetur reſpondere Et hoe parat eſt 
oy: verificare Unde Þ OP ſufficien” pron 
o 


4 


plirac materiaq; in eodem content bon & 


2 ormam Recuperatiom predict, whereas it ought to 
wat 


| the Writ, by the order of the Court, was brought 
ůin and viewed, and it was, Quare, &c. a forms 
predid Recogn* ſecundum forwans Reecupepat pre- 

Aict', and thereupon it was Rujed that the firſt 


hat paxte idem G, ut pꝛius e Et 
gde bzeve illud bonum Frins pr jud execu- 


fonem ver C. Com le 
Lite p Peg . D. gn" 852 
Mi 


fonem ; dfar U. Cord B. 5 
— um ut Þfkertur recogn' adjudi- 
Et Þdick C. Com . EK. Cond S. die 


gy" en dick p iplos T. & n. in taſſa⸗ 
ddice Bzevis de Sed fac ſuperius 


ficten' in Lege exiſt? ad de illud caſſand* 
E ad ipſum G. ab exetuton ſua vers pꝛe- 
fae T. Cond h. de Þdict Mille Tibe p ip- 
lum ut p tertur recogn” c ver# pꝛefat . 
Cord S. de pdice Mille Tibe p ipſum ut 
Pfertur recogi” habend retardand quod 
nem Plitum ipſi iidem T. & N. parat 
lunt verificare, =D quidem materiam 
Pdick G. non de ad eam aliqualie 
—— ſed verificaton ilf admittere oio 
rectiſat Unde ut pꝛius pee judic de pdict 
— 4 Scire fac” Et 95 B?eve ill caſſe- 
tur, n 


As to the Plea i in Abatemeat, that there were 
hs 14 days between the Tefte and Retorn? of 
the Scire fac ias, it was anſwered and reſolved that 
it was good by the Stat. of 17 Car. 1. c. 6. $.8. 
But then another Exception was taken, That 
the Scire facias concluded with theſe words, 7 uxta 


4 . —— Recognition” pre edi& ; bue when 


Part Was good, ang the latter part repugnary 


and void, and therefore = Reſpond' ouſter was A- 


Vide 3 Ventr. 103, &. Upon a Scire facias 

to Lf aw gs to ſhew Cauſe wherefore Execu- 
tion not be upon a Judgment recovered 
Trin. 19 Car. againſt . V. for 200 J. Debt. 
One Tenant appears and pleads in Abatement 
after a ſpecial Imparlance, That there were Lands 
in anather County. Unde ex quo, the Tenants 
of thole Lands were not Summoned pet judic de 
Brevi, Et qd idem Breve caſſetur, &c. Plaintiff 
Demurrs to the Plea, and the Plaintiffs Council 
argued this was no Plea in a Scire faciat, eſpeci- 
ally ſince the Statute of 16 & 17 Car. 2. cap. 5. 
made to prevent delay of Execution upon Judg- 
ments, Statutes and Recognizances, which Statute 
was made perpetual by 22 & 23 Car. 2. 
But the Court were of Opinion, That as to the 
matter of the Plea it might be pleaded, and that 
when one 'Tertenant is returned Summoned upon 
a Scire facias, he may plead that there are other 
Tertenants though in another County, and this 
will put the Plaintiff to take out another Scire 
facias againſt them. The Court alſo held that 
22 & 23 Car. 2. does not extend to this Caſe, for 
that is when an Extent is executed, and the Ter- 
tenant brings an Audits Querela, he ſhall not 
drive the Plaintiff to extend anew, but the Extent 
ſhall ſtand, and he ſhall have Contribution againſt 
the reſt. 

Alſo it was held, That Pleading in Abatement 
of the Writ was ill; he ſhould have demanded 
judgment, S; ipſe ad Breve predict in forms pre- 
dil? retornꝰ reſpond compell: debeat, as 2 San. 23. 
and Mo. 524. And his laying the other Tenants 
were not Suramoned is naught, for the Sheriff of 


No * fol E 
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Nerfolk could not Summon or Return thoſe Te- 
1 ſhew'd for the 


of the Scire f 
ult preterit, then a Scire facias, Vie Len- 
don ret tres Trin ul predict, and a Teſatum ret 
tres Mich to the of N. So it would ſeem 
the Writ and Return is all the ſame day; whereas 
the Tef atum Scire ſacias ought to be in Trims 
Term before, and therefore the Record 
have been tituled, Alias prout pater Termine 
Sancte Tris. And this the Plaintiffs Counſel 
pray*d might be amended, but the Court would 
1 unleſs they agreed to mend on both 


Al Albatement fur Statut. 


HE Action was Debt upon the Statute 
23 H. 6. eap. 8. for exerciling the Office 
ot Under-Sheriff for two Years togethen 
Defendant pleads in Abatement his Privilege as 
— to be ſued by 


The Plaintiff Qui tam, &c. Demurrs to the 
Plea, Vide 1 Lat. 195, 196. and there tis faid 
that this Caſe is Reported, 3 Levinz 398. and 
there it appears that ir was ſaid for the Plaintiff, 
Ibo TIRE SEAT the _y, — 

no Privilege againſt him, that he mig 

Sue in . LENS 
9 H. 6. 44 Roll Privilege 244. Raſt. Ent. 206. 
upon this Statute. To which it was anſwered and 
refolved by the Court, That ſoit is where the Suit 
is the Suit of the King, as lndictments, Informa- 
tions and Actions by the King only; * 

0 oug 


The Deftrine of Demarrers. © 
though the King is to have part of the re- 
the King as himſelf ; and in this Suit the Party 
may be ſuited, he may have a Tales without 
a Warrant from the Attorney General; but where 
the King only had the Suit, he may not be Nen- 
ſuited, neither can any Tales be without the At- 
torney Generals Warrant, and that this difference 


s taken, 4 Lem 46. whereupon Judgment was, 
that the Writ ſhould abate, 3 Lev. 398. 


© Þ anger" in Levinz, vis. Cro. Car. 10. 
Hutton $1. Farrington's Caſe. 3 Inſt. 194. 
Ao. 541. 1 Leon. 119. Strettos and Tales CA 
Cro. Elix. 138. Hammond and Griffin's Cale. Mo. 
564. Agar and Candiſb s Calc. 

He aſſo obſerves that the Demurrer and Joinder 
in Demurrer are as if the Plea of the Defendant 
had been a Plea in Barr, which it ſeems ought not 
to be, 1 Ven. 135, 136, 137. 

He further alſo obſerves, That by the Statute 
22 F. 6. Perſons inhericable to the Office of She- 
riff ar the time of making that Act, and alſo ſuch 
Perſons who had Freehold in the Sheriffs Office at 
the time of making ſuch Act, and their Under- 
Sheriff and Clerks are excepted out of the faid Act. 
And in the Declaration it is averr'd, That the 
Defendant never had any Eſtate of Freehold, or 
any other Eſtate in the ſaid Office af Under-She- 
it; which is to no purpoſe, far the Exception as 
to that marter extends anly ta the Office af Sheriff, 
and not to the Office of Ynder-Sheriff : Far if the 
Sheriff himſelf had Freehold in his Office, the 
Under. Sheritf i excepted as bis Inferior Officer; 
but he makes a Luerc if there need be any ſuch 
Averment, fas it cannot be eaſily preſumed that 
te Eſtate of Free hold, which was in being at the 


time 


Citi H 


1 Las. 196. To prove that the Suit is the 
Suit of the Informer, be cited theſe Authorities 


The Defirive of Demurrers. 
time of making the Act 23 M. 6, has continuance 
to this day, 1 Lat. 197. See the Preſidents alla 
Lev. Ent. 135, Oc. 

Vide ante ſur Abatement in Debt. 


Sur Abatement in Treſpaſs. 


N Treſpaſs for an Aſſault and Battery, &. 
After a Special Imparlance, Defendant plead 
Outlary in Abatement, and the Writ 
Sub pede figilli. Plaintiff Demurrs. 1 Lat. 5, 6,7 
and a Reſpond ouſter awarded. 

The Reporter fays, It ſeemed that the Cauſe d 


Ref} er was becauſe the De 
guar" >. injur &c. and 
that it was a full Defence, but he obſerves then 


are multitudes of Preſidents almoſt t all the 
Books of Pleadings which are ſo, as Co. Ent 
343. b. 349. b. Refi. 287, 333, 334, 368, 60% 
663, 235. Aſh. 389. Co. Ent. 118, 121, 565 
Vet. Entr. 218, 223. and Clapham and Le 
thaPs Caſe. Hardres 365. is an exprefs Autho 
rity that it is not a full Defence, but Stiles 273 
is to the contrary. 


I Lut. 41, 42. Trefpaſs for taking of Cattle 
The three Defendants, as to part of the Treſpak 
plead Non CuP, as to the reſidue another Action 
depending againſt two of the Defendants, bu 
—_ is ſaid as to the third. Judgment was given 
72 them upon this Plea, Ad quer recuperu WM Ent. 
| „ and not 24 Def. reſpond? ouſter, b*WM ee 2 
cauſe the Plea began and alſo concluded in Bam a 0.7 
—_ 189. 8 sCaſe. 3 93 10% mn 7 
Jas and Paget 's Caſe. 1 Rep. 239. Faftia „erb 

and What's Caſe, Thar Judgment 'may wy 60 

when 


oo 
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— us here, is plead - 
ed in Barr. 


4. 15297 Lip 2 — 
viz. J. E. and . L. for taking a 

- ne? Defendant pleads in — Outlary 
er Judgment. Plaintiff Demurrs, Et pro Canſis 

Eo qd placitum illud eſt omninoincertum in hoc 
nou apparet, utrum fit predict F. E. vel preditt 
W. qui ad Breve & Narr predict reſpondere 
compelli non debet, Et pro eo qd' placitum ill eſt 
male incept & male conclu & caret forma. 

Vide ante fo. 17 r. 
One Exception only was taken to the faid Plea, 
viz. for that it was thereby ſaid, that the Defen- 
dants ven & defend &c. Et dic? d ipſe (where 
it ſhould pf) ad Breve & Nar:? reſpondere com- 
pelli non debet, where it ſhould be debent, and 
allowed a good Exception by the Court, and the | 
Court ſeem*d to be of Opinion, That it had been 
ill upon a General Demurrer. | 
It is noted, That the Defence is ven & do- * | 
fend vim & injur quando, &c. but nothing 
was ſaid to that. | 


For Eſtoppels to Pleas in Abatement, vide ante 

aue 149, &c. 

eſpak For Demurrer al Challenge de Efloign, vide | 
Action BY ate ſur Abatement in Formedon. 
3, bu For Demurrer to a Counter-Plea, vide ante | 
Eva 55,56, &c. 3 Lev. 168. and 1 Lat. 854. Co, + "A 
per” By Ent. 318, 324, 337. Dyer 290, 291, 341. And 
r Veil fee 2 Sound. 32. Demurrer to a Counter-plea in 
B 407 ei deforc in the nature of a Writ of Entiy 
in le quibus, &c. in the Grand Seſſions of Merio- 
net hſhire in Wales. And upon the Argument it is 
obſerved, That though the Tenant onght not to 
vouch, if the Tenant do vouch, and Demurrs to 
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a Counter plea to the Voucher, and it be adjourne; 
to another Term, it is to the To 
nant, altho? the Voucher was i 2 Sawund 
o, 41+ 
© That eiche the Voucher be not coun 
ed, but that the Demandant Demurrs to it; Ye 
it is peremptory to the Tenant, if it be adjourn. 
—_— =: 8 

hat ſhall be a Counterplea to the Vouche 
Id. ibid. 


Other Obſervations, &c. upon the Cauſe 
of Demurrers, moſtly to Pleas i 
Barr, &c. 


Firſt to Pleas in Barr. 


EE Vidian 93. & Def. non incipit pls 
citum p one Judiciq de b2eve, ne! 
— 20 platitum cum perifone qu ben 
canee. | 
Vide 3 Levinz. 168. A placitum ill 
male toncludit᷑ & caret fozma in conciuſion! 
ejuſdem non congrueid ad ejus pzincipii 
ſcilicet ubi dicitur in dicta conclufione Up 
de per judicium ck dotem ſuam de refitig 
pdice tum pertin* ſibi adjudicart dicend*ﬆ| 
ibidem Unde per jndie  Þdice A. viſun 
de teñtig Þdice cum ptiũ Unde, Ec. haben 
2 Fe. See the report of this befor 
+ Jet 
QY Def. non eoncludit placitum per vt 
— pur patet p ficcozs, Fe. Vidia! 
78. | 
Eo qs Def. non concluſfit placitum ſuun 
ad Pꝛiam̃ pꝛout debuit. Reg. Plit. **. . 


| 
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a Concluſlo placiti eſt ad Naionem non 
—_— 1 at 

Ec. 1 4 Co. 14. 


Non monſtrar — mee kuit. 
Hern, 306. 


. Eo qu placitum illud eſt Argumen- 


tatibum negativum pꝛegnans & caret foz⸗ 
ma, ec. This was an Action upon 


Defendant, for that the Ship did 
Ma 1 in fafety. The Defendant pleaded in 
Barr, That the Ship and all the and 
Tackle arived in — ſafety. And Traverſes 
Abſq hoc qv eadem Navis Armamene ap⸗ 
parat tozmene munitom ſclopi cimba & 
ak ſuppeditament in Doiagio Þdice ſub- 
merſa & ſpoliata fuer modo & fozma pzo- 
ut, Fc. Et hoc, cc. Unde, Fc. Upon which the 
Plaintiff demurred as above: And the Plaintiff's 
Council That the Traverſe in the De- 
meer Plea dr * the — hoc had 
traverſed in the Conjunctive, viz. R 
ddict' Navis t Armament,Fc. were drown by 
and ſpoil'd, whereas it ought to have been in he 
Dujunctive (cilicer Abſch hoc qd eadem Na- 
bis (eu Armamenkt, &c. were drown'd and 
ſpoil'd. The Defendant's Council argued that 
the Traverſe was good, but notwithſtanding what 
they alledged , It was adjudged for the Plaintiff 
by reaſon as Juſtice Twiſden declared, That here 
was only an Action for Damages, and the De- 
tendant might aid himſelf upon a Writ of Inqui- 
quiry ; and if he had traverſed in the Disjunctive, 
and Iffue had been joined upon it, the Defendant 
_ give in Evidence any ſuch matter in miti- 
gation of Damages, Vide 2 Sawnd. 204. wy 
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Aim pſit Aſſumpſt. 
— — de Aſſurance, — 1 — 


Covenant. 


tiff kimſelf had repair d it, for if he had done fo, i 


The Doftrine of Demurrers. 

r fee win per ke Def? Mr fe 
erence urge . Mes 

— grand conſideracon bf de Enquiry 2 


Fares. 
*r placitum ell Argumentativum non 


tog e vad vel contradie mater in Mari 
Reg. Plit. 15 r 

Et quia placitum eft incertum negati 
bum pꝛegnans Et caret fozma. 2 Saund 
419. ; ky 
The Action was in Covenant for not repairing 
of a Meſſuage, &c. Defendants plead, Thar be 
fore the Meſſuage became ruinous, &c. he 
ed to ohe G. F. who entred and was | 
and that afterwards the faid Meſſuage was Burnt 
by the Great Fire of London, and that it was Re 
built again in convenient time, and ſo remainr 
in good Repair juxta formam & effettum Inden 
tur pred?. Whereupon the Plaintiff Dęmurn 
and ſhews for Cauſes. Eo qu Þdict Yalperug 
non die per quem Meſſuagium re: edi 
catum fuit, nec monſtrat p placitum ſum 
infra quod certum tempus Weſluag ped 
fuit re-edificatum poſt combuſtionem inde, 
ita qu Cue digi Diii Regis pit adjudica 
poſſit utrum kuit re-edificae in conventey 
rempoze. Et quia placitum eſt incertum 
negativum p2zegnang x caret fozma, 


The Defendants Council argued, That he hai 
no need to ſhew by whom the i was Re 
built, and gave ſeveral Reaſons. And fourthly 
As to the Exception that perbaps the Plaintif 
himſelf had repair d it, (as in truth it was) he ſai 
it ſhould not be ſo intended, for altho that i 
is not ſaid in the Plea who did Repair it; yet * 
would be a too Foreign intendment, that the Plain 


wh 


ed for t. 


Ee 


4 


EE 


was of his own wrong, for during the Term the 
Plaintiff himſelf ought not to have intermedled with 
the Poſſeſſion, and therefore as the Caſe appear'd 
upon Record it ſhall not be well intended, but if 


| the Truth had been fo, the Plaintiff ought to have 


replied to it, and not to have de upon the 
Plea : But Chief Juſtice Hales, would not hear 
the Reaſons ; but the other Party alledging 
that the Plaintiff himſelf had repaired the Meſ- 
ſuage, and could have no proportion of his 
Charges for it, he ſaid, That the Plaintif havin; 
ſhewn the aforeſaid Cauſe of his Demurrer ſpeci- 
ally, and the Defendant refuſing to mend his 
Plea, as he might before the Demurrer was join d, 
but had pleaded thus on purpoſe to Trick the 
Plaintiff ; he gave Judgment for the Plaintiff imi- 
mediatly , (quali en un Paſſion) Et us brief de 
inquiry fuit agard. Et ceo come jeo penſe (lays the 
Reporter) ſans aſcun conſideration del matter en 

„lequel le Plea fuit ſufficient ou nemy. Vide 
2 Saund. 421, 422. 


}. Qs placitum Þdice eſt in ſe repngnans 
incertum q dubium & non reſpond', ad ſe⸗ 
parak particular in Conditone pdice (pee 
Ct pars inde eſt negativa pxegnang. Vide 
Ance 172. 


The Declaration was Debt upon Bond, Con - Debt. 


citioned to give notice of all Declarations deliver- 
ed for recovery of Lands, &. after Oyer Defen- 
dant pleads performance of feveral parts of the 
Condition particularly, and general performance 
of the reſidue. Plaintiff demurred, and three 
Exceptions were taken to the Plea. 

1. That by the Condition the Defendant was 
to give notice to the Plaintiff of all Declarations 
Which ſhould be delivered to him, and then ge- 
ral performance is no Plea; but he cught — 

© have 


274 i We Dirine of Demurrers. | 

have pleaded that no Declaration was delivered 

or that ſuch were delivered, and that he had g. 

ven notice of them. : N 
2: That it was not averr'd, That the three 

Cloſes mentioned in the Defendant's Plea, were 

- — which the Defendant held of the 
aintiff. 


3. That he had pleaded, non attorwavit 
fine conſenſ Der which is a meer Negati 

= pregnant. 2 Cro. 559. Keil. 95. b. but all theſe 
( | were over-ruled, and Judgment was given for the 


ber , that | perf; &c. might 
o prove that general performance, &c. 

be pleaded, theſe Caſes were cited, 41 E.3.10. l 
2 R. 3.17. 4. & . 22 E. 4 15.6. 6 H. 7.17.6 
1 Inf.303.b. 3 Cro. 307, 749. Mo.856. 2 Sgund. 
411. The chief reaſon of the Judgment was to 
avoid prolixity in pleading. . 


Note, One particular performance was, That 
he was ready upon the Premifles to pay the 
Money, and none there on the part of the Plain 
| tiff to receive it: This was held to be ill pleadec, 
becauſe it is not ſhewn, that it was done in cor 
| venient time before Sun-ſet. 2 Cro. 423, 49; 
| But this was cured by pleading of tender to th: 
Perfon of the Plaintiff afterwards. Vide 1 Ls. 


550,593 


| ſſ. Tender before the Action brought, & 

| The Action was in Caſe upon ſeveral 4ſſumpſi 

| to pay Money lent and received, &c. and ty: 

| ſpecial requeſts - pay. N pleads, as 75 
| | 2, 3 & 4. Promiſes non Aſſumpſit, and as to 

* 4 temps priſt, and — before the Act 

on brought. Plaintiff Demurrs, Et p Caulſis, 

QY þdice J. die qu ipſa pfert eaſdem 

ginti & quing omitted verbum (Tit 

Acectal 


S Ler- N. 


SK 


requeſts to pay the Money. 
2 


w deliberaf fuit Die ante trails 
ie ac qo placitum eſt duplex incere & 


fol. 102. And note, That the Court gave the 
Plaintiff leave to diſcontinue upon payment of 
Coſts, becauſe in truth the Bill was not deliver- 
ed to the Sheriffs till after the Arreſt, as the Court 
was informed by the Plaintiff's Council, Mr. 


Saunders, who alſo fays there were ſeveral faulrs 


in the Plea as he conceived, which were not mo- 
ved per le Oblivion del Plaintiffes Councel, quel il 
775 un grand fault en luy meſme apres, &c. 
300. 
_ N, Ea qu placitum non directe (ed eva⸗ 
ſive reſponi ad materias pzefae T. A. J. 
D. © J. F. per Part ipſius . pᷣdict ſu⸗ 
pius impöit c caret fozma. 3 Lev. Ent. 
178. 


The Action was in Caſe, by a Sadler who Caſe ſur Tort: 


ſhews that the Defendants digg d ſo near his dwel- 
ling Houſe, that part of it fell, and he was comi- 
pell'd to leave it for eleven Months, whereby he 
loſt his Trade, and expended great Sums for ano- 
ther Meſſuage, &c. ad dampnum 300 l. 

The Defendants plead a Recovery in a formet 
Action of Treſpaſs brought by the Plaintiff, 
and one A. B. Spinſter, and obtained a Verdi& 


and Judgment for 140 l. and ſatisfaction acknow- 


ledged thereupon, with Averment, that the Mef 


ſuage, and the digging in the former Declaration, 


and in this Declaration are all one, and ſeveral o- 


# cher 
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ad per placitum non apparet gt alu. 
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Demnrr* cum 
Caulis. 
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the differences in ſeveral particulars: 
three Juſtices were of a contrary Opinion, 
ſhewed their Reaſons ; and they faid it w 
very miſchievous to ſuffer multiplication 
ons, upon ſuch niceties of variation in 
mer Action. It was true, that the time 
of Trade, &c. in the former did not exceed 7 


T2 


ETB 


fame reaſon he might bri Qion for 
11 Months, for the loſs of his Trade. Er 


infinitum. That all this was before the] 
the former Action, and without doubt by 
— 2 Mes 2 72 7 
rent a ſon Opinion, udgment fuit done je 

Paſch 1 Jar Et donque Windham . 
ant mort & Street en Son liew & 


Al Barr. 
* Quare Impedit p Ceſtp que uſe, Up 


on the Grant of an Advowlſon, the Bi 
hop claims nothing but only as Ordinary. 
R. The Parſon pleads, and ſhews how th: 
preſentation came to the Queen by La 
and that N. aſurpando upon the Queen pre 
ſented D. and that at the next Avoidance the 
Queen preſented the ſaid R. 

Judgment againſt the Biſhop, Sed ceſſit 
inde Eree quouſq; (c.) Et nichil de Wi 
pdick Epd quia ſe excuſat de Ampedimen 
to, Fc. And as to the Parſon's Plea in Baſl 


cht 


N 


2 


j 


le. 


= 


Tet 
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he 
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peo qd materia in placito pzedice contene 


minus lufficieng in Lege eriſtit Et hoc, cc. 


Joinder in Demurrer, and after ſeveral con- 


Tempus non eſt 
tra verſabile. 


riauances Per Cur advilare vult, judgment judgment. 


for the Plaintiffa. Et ſuper hoc viſis p2emil- 
ſis Et per Juſtic hic plenius intelitig vi- 
der eiſdem Juſtic hic qu pᷣdiet placitum pu 
N. luperius in Bart placitat minus ſufi⸗ 
tien in Lege erift” ad ipſos (quet) ab A. 
cione ſua pᷣdice inde verſug ipſum R. ha⸗ 
bend pꝛetludend Jdeo cons eſt qd' pdice 
(quer) recuperent vers pzefae i. pjeſenta- 
ton luam ad Þdice Ecclefiam de C. Et qu 
habeant bzeve Epo qd* non obſtam̃ recla⸗ 
maford ejuſdem Epd & Þdice A. licet idem 
R. ad eand Eccleſiam admiſ# inftitue & 
induce exiſtit ipſum . ab eadem Eccleſia 


amoveri c ad eandem Eccleſiam ad pze- 


ſentafoid pdice (quer) idoneam perlond ad- 
mitti Et Þdice A. in Mid, Ec. Et quia 
neſcie quantum Eccleſia Þdice valet p 

jurta verum valozem ejuſdem pzecepe eſt 
Die qv per Satramd ꝓbou. c legak homi- 
nD de Ballia ſua diligent inquire quantum 
Eccleſia Þdia” valet per Ani juxta verum 


' valor ejuſdem Et Jnquiſicow quam, Ec. 


Scire fac hie in Octab Sti Hill ſub ſigil⸗ 


* fo, ce. Et ſigillis, &&. Adem dies dat eit 
T 3 pꝛetat 


— 


lnquir* de va- 
nid iel. 
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| efar ( a ſcificet 20 djs 
=———— Senbe nao Keri Doi t an 
| eco 


virtnte cujuſdam bꝛevis 


| Kegine de E 
gen 
@ pat Defend 


apud Wenn r2 
ſſ. Et p20 Cauſis mozatonis ſue in Lege 
idem T. T. die s pʒed J. G. plitavit in 
platito ſuo QY Þdice . C. per ule volun- 
rae ſuam volnit & legavit Þdict advocae 
Ecclefie Þdict* pzefae A. W. + in eodem 
_placito nulla menfo antea fac” fuit de eos 
3. M. acectam p2o eo qt J. G. in placito 
o traverſavit iilam Cau quam idem 
J. p teſtum̃ pdict pjius plene reſpond” Per 
uod placitum ilſud duplex exiſtit Acech- 
Jt 8 eo qd Þdick J. G. clamar p titulum 
Dowd Regis nunc & per pefentatord digi 
ZDomini Begis Et intitulat Dnamd Eliz. 
nuper nam Ang ? quoddam Scriptum 
pdick A. figillo ipfiug f. ſigillat gerefd dar 
eiſdem die t Amo ac in Cui Cane ejuſds 
nupet Ne apud Weftmd in Com̃ Mid tune 


quod guidem Seriptum idem K. ded! 
udrotar pꝛed' eidem Dñe Aegine heren # 
Succe ſſo, ibus ſuis Et non oftend* nec pfert 
ic in Cut illud Scriptum put de jure 5 
_ fozmom hujug Tcgis Anglie debuiſſet p 
quitus quidem Coufis & altis in placiis 


$ mods & lozma peck placitge neceſſe nay 


TLoquele pᷣditt᷑ cum omnij- | 


exiſte debo modo de Kecozdo irrotlae p 


p;cd? [xl idem T. die qd ipſe ad placitum | 
habet * 


2 


* ** 
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dentities of perſons 


- 


the Traverſe made it double, for t 
Defendant when he claimed by Deviſe, had 
thereby ſufficiently avoided the diſcent, for 
that the Deviſe is a mean thing which comes 
between the Death of the Deviſor and the 
Diſcent 3 and the Caſe between Vernon and 
Powis, Dyer fo. 366. a. was cited in proof 
thereof. See Co. Ent. 595,&c. 


In Caſe fur Trover d'un Bove: Former Action of Cuſtom pro 


her ĩot. 


Treſpaſs pleaded in Barr, & Non cul quoad wenire 
Vi & armisy, & al reid", Cuſtom” del Manor pur 
Heriot, and ſhews Tenure by Fealty, Rent and 
Suit of Court; ſhews alſo the diſcent of the E- 
fate, the building of a Mefluage by E. H. of the 
Manor, Feoffment to E. A. and another from 
E. A. to A. C. and T. L. and juſtifies upon the 
Death of E. H. as Servants of the ſaid A. C. and 
T. L for a Heriat, & c. That the Plaintiffs de- 
murred to that Action, aud ſhewed ſor Cauſes, 
videlicet, 


Eo qd in placito ill patebat ex monſira: 8 


kone Þdice L. S. & H. ppt qd pᷣdict᷑ antiqua 
domus deca# & pꝛoſtrat ertitiſſet, & nova 


domus ibidem erec” p qua nullum Yerioe 


potuiſſet foze debie nec ſolubik fuiſlet, de- 
niq eo qt non juſtificaver ſeiſuram nomine 
Heriot pꝛout debuiſſent, That the Defendants 
pin'd in Demurrer; and after ſeveral Continuan- 


ces Judgment-was given for the Defendants, And 


then follows ſeveral ſpecial Averments of the l- 
things, alſo ſhewing that 


74 the 


The Doctrine Demurrers. 
the Plaintiffs had ſubtilly omitted fome' of thewy 
in this new Action, And then pray Judgment 
Ackion, Cc. The Plaintiffs demur generally, 
and the Defendants join in Demurrer. Vide Ca 
Ent. 39. Et vide, 6 Co. fo 7. 4. Ferrer's Cake 
Where it is reſolved, That when one is barr'd i 


| „ upon De. 
„Verdict, &c. he is bart 


Action, real or 
murrer , 


for ever as to that, or any Action of the like ne | 


ture. See the ſame Action and Pleadings in 
Winch. Ent. 61, 62, 63, Oc. 


ff. Qu non apparet ꝑ placitum pdiet᷑ qus 
ad tapt᷑om & abduct᷑om Spadonis pd plz 
citae 95 ado pzed' cape fuir fuper pz 
miſla ſup conceſs Et qu placitum p 
eſt vitiolum & caret fozma. The Declaration 
was for breaking his Stable, and raking the 
Plaintiff's Gelding there. Barr, That P. S. the 
_ Plaintiff's Grandfather, was ſeized in Fee of cer 
tain Lands, and demiſed them to D. Edgcomb het 
Executors, Adminiftrarors and Aſſigns for 99 Year, 
if ſhe and one M. Upton ſhould fo long live, 
rendring after the Death of the ſaid D. and M 
ſuum vel eorum optimum animal, &. or 40 f. f 
lieu thereof: Prowiſo, That no Heriat ſhould be 
id after the Death of M. living D. and ſhew 
ſeveral Diſcents of the Reverſion. That D. mar 
ried the Plaintiff, that D. E. died, and that A U 
died afterwards, and that the Defendant took the 
Gelding in the name of an Heriot, after the Dea 
the ſaid A. U. After Oyer of the Indenture the 
intiff Demurr'd as above, and the Defendmt 
join'd in Demurrer. Upon the Argument the 
Plaintiff's Council inſiſted, That theGelding could 
not be taken for a Heriot for ſeveral Reaſons, 
ſeveral Points were agreed to by the Juſticty 


ut as to the principal Point, whether the Defem 


d | | : 
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point (in which Caſe the 
Reſervation are all one with the Caſe here) That 
the Beaſts of an ee are not liable, but only 
the Beaſts of the Perſons, for whoſe Life the 
Leaſe was made. But the Reporter notes, That 
it is not warranted by the Report of that Caſe 
in 2 Cro. 313. but he adds no more. Vide 2 Lat. 
1361 & 1369, &c. 


fi. Adꝰ Placitumpzed' duplex & incertum 
eſt & non reſpond? ad Narrationem pꝛedꝰ E 
caret fozma, cc. Ante 171. 


Vide 1 Lut. 878. In Error, The Action was Caſe Cur Bill 


in Caſe in Banco Regis 
upon a Cuſtom between London and Worceſter, 
and ſhews the Cuſtom for the firſt Indorſment, 
and fo for a ſecond, and that if the Money after 
notice is not paid according tothe laſt Indorſment, 
then the firſt Indorſor ſhall be liable. That ane 
. H. Merchant, 19 Funij drew a Bill at Vor- 
cofter, and directed it to T. P. Merchant at = 
7 


upon a Bill of Exchange, © Sx-tage- 


f 4 


The Dofrine of Demurrers., by 


don to 
ed it 22 4, 1682. and that the fame da 
Defendant indorſed gets > (vs 
30 7 and that 7. i it tothe 
tiff. That after thoſe Indorſements T. P. 
Notice of theſe Indorſements, and was requeſted 


to pay to the Plaintiff; and that he had not paid, 


whereby the Defendant became chargeable, & 
and that he promiſed to pay: And then lays ano» 
ther Indebitat' Afumpſit tor 200 J. received by the 
Defendant of the Plaintiff. | 

Barr to the ſecond Promile, Now Aſſumpſit & 
Iſſue, and as to the firſt, That AMichaelmas Term, 
34 Car. 2. the Plaintiff brought an Action on the 
Caſe againſt the faid . H. the Drawer, upon 
the fame Bill of Exchange; and ſets forth the 
Count, Taliterque proceſſum fait, that in Tris, 
Term 35 Car. 2. the Plaintiff recovered 2101 
for &c. with Averrments that the Bilk 
of Exchange are the ſame, &c. to which the Plain. 
tiff demurrs as above. Et quia Cur diqi Di 
Kegis nunc hic de Judicio ſuo de & ſuper 
zemiſſ. ill reddend nondum adviſatur dies 
dae eſt partibug pÞdick cozam Dũo eget 
apud Weſind uſque diem Sabtci px” pol 
Craſt' Pur bte Marie de judicio ſuo de | 
ſuper ꝓmiſs il! audiens Eo qd 
Di Regis hie inde nondum Ec. Et quoad 
triand Erie pᷣdict inter Partes pᷣdict᷑ lupe 
rius jun p Pꝛiam̃ triand qm ad inquirend 
ne dampna idem E. C. [uſtinuit octom 
miſſou. Unde partes Þdice ſuper ius in 
Judie Cur ſe poluer ſi contingat Judi 3 


Faire fue to eo E. vers ptae M. S. inde reddi, 


try the Iſlue, 
und to Aſſy 


inde Jut cozam Dio Rege apud IPelim 


conditional Da Editto die Sabti ꝓx pol” Craſ Pur Beat 


mages. 


Marie Et qui nec cc. ad recog) cc. quis 


tam Fc. idem dies dar eſt partibus Þdict 


ibidem 


2004, at 24 days. That T. P. accept. . 
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vGidem &c. Wd quem diem diaus Dijing 
— diem ſuum clauſe er- 
fremum Ad quem diem cozam Dfro Jaeobo 
ſecundo nunc Tege Ang? &c. apud Weſtid 
ved partes Þdick p Attozid ſuos pᷣdic Sed 
quia Cue diat Dili Regis nunc hie de Ju- 
die ſino de E ſup pmiſs reddend Unde partes 
zdicf in Judie Cut fe poſter nondum ad- 
viſatur dies inde dar eſt partibug dice 
-02am Dño ſiege apud Weſttd uſque diem | 
Verruri pr poſt Quinder Paſche de Ju- li 
dic ſuo inde audiend eo hd Cur dici Diit 1 
fegis hic nondũ t. Et tam quoad triand 0 
Erie pdice ſuperius p Paaw trians grid | 
ad inquirend que dampna idem E. C. oc⸗ 
tone pmil# pdick Unde partes Þdict in 
zudie Cur fe poſuer ſuſtiſd  contingat Ju⸗ 
die pdick pÞ pᷣdict E. C. reddi vet) inde Jur 
am dicto Duo Rege apud Meſtm̃ Þdick 
die Wercurij ꝓx poſt Quindeũ Palche Et 
qui nec et. Ad recogm Ec. quia tam Fc, 
dem dies dat eſt partibus pdick ibm Ec. 
(And fo in the like manner there were ſe- 
reral other Continuances) Ad quem diem 
toꝛam Duo Rege apud Meſtm veid partes 
ödirk p Atto ſuog Þdice ſuper quo viſis 
tp Cur Dñi Hiegis nunc hic plenius intel- i 
(etis omnibus c fingulis pᷣmiſſis maturaq; | 

deltbafone ſupinde habita ꝓ co qd videtur Jucic'. | 
ut dictt Dri Regis nunc hic go plitum i. 
odick p tpſum M. modo c fozma ſuperius 1 

itat matcriag in eodem contene bom ck I} 
1fficiew in Tege eriſtunt ad pdick E. C. 
ab Ackone ſua pdick inde vers pꝛefat W. 
zabend pciudeny Jdeo cons eſt qd pᷣdic' E. 
ul capiat p billam ſuam pdice Sed pꝛo 
alſo clamoze ſuo fit inde in mid Et pꝛe⸗ 
Ack 10. eat inde ſine die, Fe. Vide 1 Lut. 
| 878, 
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Covenant. 


5 


Obligation : 
of the Bill, and every 
Payment of a certain Sum to the laſt Indorſor, 1 
though the Action is to recover it by way of Dy 


i 2 Bro. 29. 


3 - 


iT Def. non reſpond ad mater in Narr 
Cauſa & aliis. 2 113. 1 

The Action was Covenant upon a Bargain and 
Sale brought by the Heir againſt one of the Co 
venantors. Barr, confefles the Deviſe for Li 
the remainder in Tail, and ſhews a Demiſe by the 
Tenant for Life to another, and the Demiſe fron 
him to one of the Covenantors for two Year; 
and a Feoffment of the Tenant for Years to the 
Defendant the other Covenantor. But the Ds 
fendant further ſays, That the firſt Deviſee for 
Life, being Heir, releaſed to him with Wi 
ranty ; andthe Defendant being ſo ſeiz'd, enfeoff 
the Father of the Plaintiff, and then ſhews a Dil- 
cent to the Plaintiff, and that the Warrantie Gb 
cended upon the Tenant in Tail. And fo th 
Defendant ſays, That he was Seized of a perf 
Eſtate in Fee-ſimple, and had power to (ell, G. 
Plaintiffs demurr, Pꝛo eo bidelt Qd' ubim 
Nare Þdict allegatur qu J. B. filing tem 
poze moztis þdice J. B. Pzis lui = 


ST FL BRACE E 
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declared, and to hold the Dining Room for a 


plitat᷑ neteſſe non habet nec p Tegem 
elpondere Et hoc &c. Join- 
| Et Cur adviſare vult Et 
2 quei Et bzief de Anquir de Da- 
agard, Vide Co. Ent. 112, 113, &c. 
there it is noted, That in the Pleading of the 


two ſeveral Feoffments in the Declaration it is ſaid 
Pirtute cujus Feoffamenti le Feoffee in 


ddice parcell terre, Ec. intravit & fuit inde 
fie Ec. Which is no Pleading of a Feoff- 
ment, for ſuch a Feoffment as that is can- 
not be made out of the Land, and therefore he 
ought ro ſay Dirtute cujug Feoffamenti le 
Feoffee fuic ſeit de Þdice parcell terre e. 
in Dominico [uo ut de feodo, as in the Barr of 
the Defendant in confeſſing one of the Feoffments 


f 24” Placitum prediſt eſt incertum & non re- Debt pro 


Vide 1 Saund. 202, 205, &c. The 
ion was Debt for Rent upon a Demiſe of three 
Chambers and a Cellar, parcel of the Plaintiffs 
dwelling Houſe. The Defendant, as to the firſt 
half Years Rent pleads Nil debet per Prim; and 
to the laſt half Years Rent, he pleads that the 
Phintiff demiſed to him not only the three Cham- 
bers and a Cellar, bur alſo a Dining Room. To 
hold the Chamber and Cellar as the Plaintiff had 


li ad materiam in Narr predict ſuperius Reddit. 
ho, * enV 


year, 


186 


his Count, and to prove that, cited Pl. Com. fo. 9 


year, and ſo from peur t year fo long as bj 
Parties pleaſed ( ſuch time only excepted. as ong 
Ric bard Whitmore r be reſident witha 
the City of London) for 9 J. a year : That them 
upon the Defendant entred into the three Chan, 
bers and Cellar, as alſo into the Dining Noon 
before Midſummer — 1 23 J 
in the ſame year, entred upon the Dining 
and — the Defendant thereout == 
ſo kept him out, »ſque ad Craft predict Fe 
Sancti Michaelis alt ſupradict 3 and aver, 
That Whitmore for all the ſaid time was reſiden 
out of the City of London, wiz. at S. in C 
G. and was not during the faid time, or any pat 
thereof, reſident within the City of London, hen 
upon he prays Judgment, /s Adis, &c. Th 
Plaintiff, as to the Nil debet, enters up a Nil 
Proſequi ; and as to the ſpecial Plea he demurr a 
above. The Plaintiffs Counſel upon the Arg: 
ment ſaid, That the Defendant in his Plex hi 
varied from the Demiſe alledged in the Plaimiſ 
Declaration; and had pleaded another Demiſe di 
fering from the Plaintiffs in the number of Room: 
Wherefore the Defendant ought to have traverſ 
without that, that the Plaintiff had three Chan 
bers and one Cellar only, as he had alledged i 


Woodland and Mantels Caſe, and 32 H. 6. 3 
and 35 H. 6. 38. and Leow. 1 Rep. 43. Kinn 
brag * 3 and Newman and 2 
Hob. 80, & 81. And d ment bi 
Plainerff. * 2 
The Defendant's Counſel argued that the In 
verſe ought to come on the Plaintiffs part, un 
Qd Þdice Quevens dimiſit pdict tres C# 
meras c um Cellarium tantum, as he h. 
alleged, Abſq; hoc qd dimiſit Þdice 4 
| Camerail 


B 
demiſed him the 26 Acres and alſo 4 Acres more, 
without that that he had demifed the 26 Acres 
tantum: There the Court was in doubt for whom 
to give Judgment; but that it is there ſaid, Thar 
the Traverſe ought to come on the part of the 
Plaintiff, ſeilicet, Abſque hoc qd" dimiſit predict 
Aer (being the Surpluſage) pront, &c. And 
ne Charge of the Jury would be only upon the 
urpluſage, ſcilicet, if the 4 Acres were demiſed 
not: And that ſuch manner of Pleading of 
ting the Traverſe come on the Plaintiffs part did 
t prejudice him at all, but gave him advantage, 
d fo pray'd Judgment for the Defendant. But 
2x Court, and eſpecially Juſtice Twi/den, held 
he Plea ill for Jefaule of traverſing the tantum, 
and ſaid, That altho the Defendant had pleaded an 
Entry and Suſpenſion by the Plaintiff, yer the 
Plaintiff could not traverſe it, but ought to main- 
tain his Leaſe, as alledged- in his laration 
otherwiſe it would be a departure in the Plaintiff. 
And if he traverſed the Entry into the Dining- 
Room, which is not by him ſuppoſed to be demi- 
ſed ; then the Plaintiff falſified his own Declara- 
tion, which he might not do; and after that Ar- 
gument, and a Rule given #7 cauſa, and Cauſe 
ſhewn another day on the Defendant's part, Judg- 
ment was given for the Plaintiff. Vide 1 San. 209. 


, wha 


— — — 
— 


who adds, Mes il ſemble 4 m que le laiſer dil 
matter 4 large ew le Plea & afſond le Traverſe i 
venir del parte le Plaintiff en ſa Replication aff 
eſtre le plus apt & 8 manner de Pleader, 
Mes le Court fuit d auter Opinion come «ft avan:. 
dit. Powlett Accounſel ove le Plaintiff, & Saun- 
ders ove le Defendant. 2 


Noelle oſequi, The Noelle Proſequi is entred thus after the Di 
ern da", Eo qu Cut dicti Diit Hegis hic inde 
| nondum Ec. Et quoad Þdice 41. E 10; 
F 
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_ de bi pᷣdict p Narr Þdice ſupius petit 
Unde Erie Þdice ine partes þdice lupivs 
junc? exiſtit p Pꝛiam̃ trianyd pdice J. 5 
0 fatetur ſe ulterĩus Nolle ꝓſequi ver# iat 
; S. S. p Þdice 41. ros. Et quoad 41. + 
1 10 8. ill partell Fc. pdick S. H. ſit inde 

| quief & eat inde ſine die, cc. 1 Saund. 205. 


4 Debt ve: ſus Qs pdict E. B. nec fatetur nec negat 
= Hried”, nec evadit.debum ſive ſeriptum þdice Qt; 
| pdick E. B. non allegavit aliquam intra: 
conem ſive poſſeſſionem PÞdick . M. vir 
tute dimiſſiow pᷣdict nec oſtend aliquem pe: 
feccum particularem Statum Unde aliqu 
reverto pendere ſive ex pettare poteſt ac d 
nic qd plitum pdice caret fozma c. Vide allec 
ante 172. by d 
Et wide 1 Lat. 442, &c. The Action wit Rev 
Debt againſt the Heir upon his Father's Bond his I 
brought by an Executor. Barr, That his Father bito 
Vas ſeized in Fee of a Meſſuage &c. int? al, aut Rid. 
4 May, 1656. demiſed them to V. M. for 503 ſtror 
Years at a Pepper Corn Rent. And then pletds mile, 
nothing by Diſcent, except the ſaid Reverſion and that 
Rent. Plaintiff demurrs as above, and the Deferr , tiff. 
dant joins in the Demurrer. 


| Upon 


_ * 


Tue Doctrine of Demurrers. 
Upon the Argument the Plaintiffs Counſel in- 
ſiſted upon the Exceptions mentioned in the De- 
murrer, 442, 444. 

1. That the Defendant had not confefſed the 
Debt according to all the Preſidents in ſuch 
Caſe. 

2. That the Defendant had not ſhewn any thing 
by which it might appear that the Leſſee had ac- 
cepted the Leaſe, as by Entry; and before Entry 
there is no Reverſion, and by conſequence the Fee 
ſimple deſcends to the Defendant. 

3. That it is not ſhewn that the Revei ſion def- 
cended to him. 


I. To the Firſt it was anſwered by the Defen- 
dants Counſel, That all which is not denied is 
confeſſed, and that there is no need that it ſhould 
be expreſly confeſſed by a direct bene & verum 
et. | 

2. To the Second it was ſaid, That the Leſſee 
might enter when he pleaſed, and if there was no 
Demiſe, the Plaintiff might plead ſo. 

3. To the Third he only ſaid that it was well 


enough. Idem 1 Lut. 445. 


But the Reporter Remarks, That it is expreſly 
alledged that he never had any Lands, &c: 
by diſcent from his Father, except the ſaid 
Reverſion; and then in the Concluſion of 
his Plea be demands Judgment, fi ipſe de De- 
_ _ eterquam in Reverſion” C 
Riddit predict onerari debeat, which are 


ſtrong implications that there was ſuch a De- 
miſe, and that the Leſſee had entred, and 


7 


that there was ſuch a Debt due to the Plain - 


tiff. But it was adjorn'd', and not argued 
afterwards, Et quid inde venit neſcio, lays 
the Reporter. | 


V N Co 
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Debt ſar Obl* 


Ep". 


performed the Conteints of the faid Codicil. Plain- 
tiff demurrs as above. Defendant joins in Demurret 
Continuance per Cur? advwi/are vult, and the Pie 


The Doctrine of Demurrers. 

ſ Eo jd dier Actus in Cue Þdice Spi- 
rituat non poteſt exonerare mater Condi- 
ford Scripti @bk Þdice p fackone Ynventat 
pdiet Etiam eo qu Þdice E. C. in plito ſus 
monſtrare & allegare debuit Teſtament᷑ pꝛe⸗ 
dick & le Codicili Þdick que legat fuer & 
quomodo ea perfozmabit. Vide Co. Entr. 


a Bond by one of the 
Executors of the Archbi of Canterbury after 
the death of the others ; he Oyer of the Con- 


dition, which is, that the Defendant being Admi- 
niſtrator of one R. F. ſhould exhibit a true In- 
ventory of his Goods, &. and alſo pay his Le- 
gacies; and alſo make a true Account when he 
ſhould be required, and to diſpoſe the remainder of 
the Goods between the Children of the Inteſtate: 
All which things fhould be done as by the diſcre- 
tion of the Ordinary or his Commiſſary ſhould be 
appointed, and alſo to perform the Contents of Wl flung 4 
a Codicil. The Defendant pleads, That the In- | 
teſtate madea Will and Executors, that the Exe- 
cutors refuſed, and Adminiſtration was committed 
by the Metropolitan to the Defendant by Decree, 
becauſe of bona notabilia, and then the Defendant 
became bound to the Biſhop in the aforeſaid Bond. 
And further fays, That by the Civil Law the Or- 
dinary may diſpenſe with the exhibiring of an In 
ventory, and pleads the Diſpenſation of the Or 
dinary ſpecially, by which the Condition on that | 
behalf became void. And as to the other Matten 
in the Condition he pleads, That neither the ſaid 
Ordinary nor his Commiſſary had appointed him 
ro do any of them : And further, That he had 


judged inluffcient, : ind Judgment for the Plaintiff. 
Afterward! 
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Afterwards 17 May, 4 Fac. 1. the Record was 
removed by Error into the Exthequer Chamber, 
and the Writ of Error diſcontinued, and the Re- 
cord. remitted, 3 i 
Poſtmodumq; (cilt die Sabbati ule die 
Jan. Anno regni digi Di Regis nunc 
quarto ſupꝛadic in ead Cur Camet Scac- 
carij Pdick iecozdabatur p Cur ibm Qd' 
itum pdice [up Þdice B:eve de Error non 
buit diem Continuat᷑om in Cue ibm ultra | 
diem Sadti 17 die Maij Anno quarto ſu⸗ 
pzadfcto Jdeo adtunc ck ibm p eand Cue | 
amer Scaccarij pdice adjudicae fuit qd” | 
plitum Þdice ſuper pdice Bꝛebe de Error | 
dicontinuatur Ac ſupinde Keco2d þdick nec- 
non ꝓteſ dice _ de Cod Banco pꝛed 
c Baroid Þdice Scaccarij Þdick coꝛam eis _— 
in mils habie cozam dicto Diio Hege ubi- 
tung #c. p cogdem Juſtice & Baroid þdict 0 
adtune remittebantur fecundum kozmam | 
Statut cc. Et in Cur dt Dũt ficgis hic | 
cozam iplo Riege jam reſdent c. 


Eo qu plitum tendit ad Gencrat᷑ Ex ie. Sander. 
Vide Co. Ent. 23, 24. 4% 
The Action was in Caſe for Slandering the 
Perſon of the Defendant, concerning Murdering 
one Sampſon, and writing the words down, and 
cauſing them to be publickly read, c. Defendant 
pieads in Barr, and ſets forth, That it was by way 
0: Bill exhibited in the Star-Chamber, and tra- 
verſes the Words in the Narr. Plaintiff by Pro- 
teſtation ro ſuch Bill demurrs, Et ꝓ Cauſig 
dzatonis in Lege in har parte idem G. | 
Cue hic allegat res & materiag ſequem, | 
Impzimis videlt eo qd in barra dice ni⸗ | 
il reſpondetur quoad redactonem in ſcrip⸗ | 
is ſeu canfafonem ——— leckonis | 
2 > 
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E ＋ 
loſo2.. verbo z. þdice in Narr pᷣdict᷑ luperiug 
ſpee Atetiam ꝓ eo ijd in barra Þdice nulla 
fit verificato hd þdict plona votat Sampſon 
in Nart pᷣdict᷑ ſpec modo quo Pfertur mur 
dzari allegae & Þdi 
in Barr pdice ſpec kuer uid F eadem pla 
Aceciam jd plitum pdick O. tendit 
ad Generak Exit tantum ac fic minus con 
veniens ſpetiak & integralie in fozma ppl 
plitari ad plitum ili in ſubſtanc materus 


totalie infufficied exiſtit. Et ulterius eo 
go traverſia pdice modo dtfertur fac 
minus inlufficieng eriftit in Lege Denig 


eo jd in barra þdick non allegatur id plar 
pſona vocat᷑ Sampſon in bare Pdick nominat 
fuit murderae. Defendant joins in the De- 
murrer, & U N Cur ad viſare vul. 
Judgment for the Plaintiff; Writ of Enquiry of 
Damage awarded, alias, plures, Continuance and 
ſeveral plar. Return of Damages by the Sherif 
Judgment thereon. Error brought in the Exche- 

uer Chamber. In ullo eſt Erratum pleaded, 

udgment affirmed, and Damages for delay by 
Error. At ſupinde Necoꝛd pᷣdict᷑ necnon pcels 
pdict Juſtic de Cod Banco Þdice & Baroi 


pdick Scaccarij cozam eis in pmiſſis hab 


toꝛam Dfia Kegna ubicung c. p Juſtices 
Baroid þdice remittebantur ſecundid fo 
Statur þdice Et in eadem Cur dfe Lie 
Negine hic coꝛam ipſa Regina jam relident 
(Fe, Trin. 31 Elz. Rot. 5 0. in Banco Regi 
Vide Co. 4. fo. 14 b. 

The like Action between Sir Richard Bulkly 
Plaintiff, and Owen Wood Defendant, for the ſame 
Matter; and Judgment was given for the Plain. 
nff, bur reverſed in Error in the Exchequer Cham 
ber for a fault in the Count, Vide poſtea 7 


divulgatonis þdice Anglicano z. Scanda. 


tt pſona vocar Sampſon | 


ought | 
WHO Te] 
a Cale 
and a 


Action 
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f plitum eſt duplex & caret fozma, 
Tt. Vidian 162. Thompl. 190 


me ipſum pÞdick R. & pat E. C. 
# quendam D. T. fac” quam quidem Jn- 
dentur pdice E. p plitum ſuum Þdice hic 
in Cur non pfert Aceciam qv plitum ili eſt. 
duplex & caret fozma, #c. Vide ante 169 
& vide 1 Lut. 481. 5 

The Action was Debt upon Bond, Defendant 
in Barr, after Oyer of the Condition, which was 
ior payment of 51. to the Plaintiff for the uſe of 
his Daughter, at a time limited in a certain Inden- 
ture, pleads, That the Indenture was made be- 
rween the Teſtator of the Plaintiff and one H. T. 
by which the Plaintiff Enfeoffed H. T. to the uſe 
of the Teſtator and his Heirs; and the Teſtator 
covenanted to pay 5 J. to the Plaintiff within two 
Months after the death of the faid F. B. which 
laid F. B. is living. Plaintiff demurrs as above, and 
the Defendant joins in Demurrer : And thereupon 
the King's Serjeant ftrongly inſiſted that the In- 
denture ought to have been ſhewn ; for he faid, 
That if the Obligation had been for performance 
of Covenants, without doubt it had been ſo ; and 
here it is for porformance of a Coverant, and in 
effect there is no diverſity, and that the Deed is 
the Excuſe of the Defendant, and in his relief, 
and the Court ought to judge upon the Deed it 
ſelf, -otherwiſe the Defendant may imagine a 
Deed, and the Cauſe ſhall depend upon that Sur- 
miſe ; for if it be not produced, no Oyer can be 
had of it; and it the Teſtator had been alive, he 
ought to have produced it, and the Defendant, 
who repreſents him, ought to do ſo, And he put 
a Caſe in Littleton, That if two make a Treſpaſs, 
and a Releaſe is made to one of them, and an 


Action of Treſpaſs is brought againſt the other, 


3 
V 3 he 


Nd? þdice E. in plito ſuo pdice plitat bebt fu 


———— LOO CC... 
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Caſe ſur Bill 
Exchange. 


| Evans and Percival ads' Cramlington in Error. 


Novemb. made and directed the aforeſaid Bill of 


The Doctrine of Demurrers. 

he may 44 but then, tho he is1 
Stranger, he ought to have it ex peigue, 10 
Dr. Leyfield's Cale. But the . 
trary Opinion, becauſe the Defendant was a Stran. 
ger to the Deed, and it did not belong to him bu 
to the Feoffees, and he had no means to force 


koma, 4c. 2 Ven. 304. 


This is an Action of Caſe upon a Bill of Ex. 
change, upon a Cuflom between Merchants and 
other Perſons. Defendant Proteſt” nul tiel Cuſtom, 
pleads, That F. Calvert, a Commitlioner of th: 
Exciſe, did, 10 Now: Anno promo Regis, pay i: 
50 l. by the hands of one Clever in the Decla 
ration mentioned, as of the Money ariſing to hi: 
Majeſty upon the Duty of Exciſe ; and that the 
Defendant, at the requeſt of Calvert eodem 10 die 


Exchange to Villiam Ryder to pay to one Price 
500 J. for the uſe of the faid Calvert prout in 


Narr“. ; 

That Calvert, 24 Now. was indebted to the whe 
King upon the Account aforeſaid 5 o J. and up- * 
wards prcut per Recordꝰ Scaccar? &c. Et ſuperind F . 
taluer preceſum fuit in Cur? Sczccar? pred an 


The! 


— 
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That = the 24th of November aforeſaid, a 
Writ of Extends facias was awarded tothe Sheriffs 
of London againit the ſaid Calvert for the ſaid | 
$cool. to enquire into Calvers*s Perſonal Eſtate, 
and to extend it into the King's hands, returnable | 
the 26th and delivered the 24th of the ſaid No- 
vember. That upon the Inquiſition taken the | 
25th, Cramlington was found to be indebted the 
24th of November unto the ſaid Calvert in 500 J. 
for Money received by him to the uſe of the ſaid 
Calvert. That the Money and Bill of Exchange 
were ſeized and returned into the Exchequer, | 
whereby the King became intituled. That an | 
Extent afterwards iflued out for the Levying the | 
Money, and the Money paid thereupon, with an | 
Averrment of una & eadem perſons, & une c 
eadem billa, & una & eadem ſumma. © 
The Plaintiff demurrs as above; the Defendant 
joins in Demurrer, and after Eleven Continuances. 
The Lequelz and Proceedings being revived by 
Act of Parliament primo V. & Ms. Judgment 
was given for the Plaintiff, and a Writ of Enquiry 
awarded and returned, with Damages found pro 
quer; and thereupon a Writ of Error was brought. 
And it was alledged for Error, | 
1. That the Cuſtom is laid too general, viz. | 
not only to extend ro Merchants but all others, | | 
ſo that ir muſt be at the Common Law if to be al- | 
low'd at all, Sed non allocatur ; For in the Caſe | 
of Sarsfield and Witherley (lately adjudged } it | 
was reſolved, That a Perſon, not being a Mer- 
chant, drawing a Bill of Exchange, was bound N 
according to the Uſage of it amongſt Merchants; | 
and in Declarations upon Bills of Exchange, the 


FRS FAK TI 


rit 
In- 
oy 


the whole matter is to be ſet forth ſpectrally. | 
up- 2. There was (as appears by the Bill of Ex- ö 
hy change) 25 days given for payment of it after the 
et date of the Bill, whereas here the requeſt and re- | 
The V 4 fufal 
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fuſal is upon the 25th day after the date: Sed 
wor allocatur, for as the Bill is ſet forth, it is to 
pay the Money ad Viginti & quinque dies pof 
1 and this can t be if not paid at the 25th 
* | 

3. The matter chiefly inſiſted upon for Error 
was, That the 500 l. was appointed to be paid to 
Price for the uſe of Calvert, fo the Right and In- 
tereſt of the Money was in Calvert, by whom- 
ſoever it ſhould be received, and then it well 
might be ſeized for the Debt which Calvert did 
owe to the King: But the Court held that the 
Seizure for the King ought not to have been in 
this Caſe. | 
I. For that though it were to be paid to Cal. 

vert's uſe, yet this was but a Truſt, and the 

Right of the Money was in Price; As if Goods be 
given to A. tothe uſe of B. the Property of the 
Goods is in A. Otherwiſe if Money be delivered 
to A. to pay to B. there the Right of the Money 
is in B. and he may bring an Action of Debt. 

2. Here the Bill is indorſed over to be paid to 
the Plaintifi before any Seizure, or the Writ ol 


Extent was iſſued forth, and the Cuſtom is ex- 


preſly laid, That an Indorſement might be as 
in the Cafe, which Cuſtom is confeſſed, and that 
determines the Right and Intereſt in the Money ct 
him that makes the Indorſement, and puts it in 
the Plaintiff, wherefore the Judgment was at- 


Nete, There is a ſmall Book called the Exa& 
Dealer, Printed about 1698. that in Chapter the 
Fifth, pag. 19. treats of Bills of Exchange, what 
ihey are, together with their Power and Efficacy, 
the manner of Drawing them, and managing 
them to the beſt Advantage in the way of Trade. 


Alſo 


ſevera 
fore 
firſt \ 
mani 
dimi 


and 
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Alſo 6. fo. 23. Of things very proper 
and material to be obſerved , relating to Bills 
of Exchange, whereby (its faid) all Parties may 
not only underſtand what is to be done upon that 
occaſion, but do it with caſe and ſafety, &c. 


iſ. Qu placitum pd attingit ad General 
gow c placitum pdice eſt incertumn taret 
2ma. 
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Vide 2 Lut. 1360. The Action was for killing Treſpaſs 1 


a tame Deer : Defendant pleads, that he was poſ- 
ſeſſed of 20 Acres for a term of Years, and being 
ſo poſſeſſed, the Deer came upon the Lands, and 
he not knowing the Deer to be tame kill'd her, 
&c. The Plaintiff Demurrs as above, and the 
Defendant join'd in Demurrer. SR 
The Court inclined, That the Plaintiff ought 


But it was afterwards ordered that the De- 
claration ſhould be amended, and that the 
Defendant ſhould plead Non Cul. to it. 
Id. 1361. 


{f. Treſpaſs for breaking his Cloſe and chafing 
his Cattle, &c. Defendants plead, that the Meſſu- 
age, &c. are Copyhold dimiſibilꝰ' ad woluntat* 
Domini, &c. & deſcendibil jure Hereditar voc 
Tenant right, &c. ſhew a Title to themſelves and 
then juſtify for Damage Feſant in their Common 
of Paſture, &c. Pjainriff Demurrs, and ſhews four 
ſeveral Cauſes of Demurrer, as are fer down be- 
fore in three ſeveral Paragraphs fi. 179. The 
firſt whereof is, That the Plea is repugnant and 
manifeſtly contrary in it ſelf to plead Copyhold 
dimifibil ad voluntatꝰ Dom? a tempore cujus, Mc. 
and then to plead, & deſcendibil & que deſcen- 


er 


have averr'd in his Count, that the 
End: brew the Deer to be tame, for if 
he did not, they inclined he was excuſable. 


. 
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Caſe fur Bill 


del Exchange. . 


Plaintiff niff, Ce. for the firſt Cauſe mentionei 
in the Demurrers, but that no Jud 
on the Roll ; But that the Rule 
appears by the chief Prothonotary's Book. Vi 
2 Lat. 1324, 1 327, Oc. 


ſl. Gu JAnductio Travers eſt inſufficieng, 
Ec. viz. Pꝛimo peo q materia content in 
Inductione Traverſie pᷣdict videlicet qd re 
ſervatio reddie p pzed P. fuit ſibi c here 
de cozpoze ſuo Et qu Pdice P. B. obiit ſine 
hered de co2poze ſuo eſt repugnans materi! 
Traverſie in tantum qY confitee pdice Y. 
foze ſeiſit in Dinco ſuo ut de Feodo tem 
poze reſervationis AKeddie pᷣdict, Setundo 
eo qd Traverſia Pdice non debuiſſet eſſe fac: 
omnino, Tercto qgd' Traverſia pdict” modo # 
cozma Pdice eſt de tali re que non eſt alle 
gat in Cogmifone pdia', c. Winch. Entr 


828 alias 942. 


Taverſia eſt duplex 4 negativa pgnam 


Winch. Ent. 864. 


Non Evitat nec Traverſat nateriam in 


Narr. Id. 742. 


ſl. Eo qd H. traverſavit materiam in 
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der de anteceſſore ad beredem ut de jure Hered 
tario Tenentium vocat Tenant right. Deſes 


udgment for th 


t is entre 
Court was ſa 


Calu minimne traverſabik ac materia in 


eodem placito allegat tendit ad Genera? 
Erie Et non reſpons ad materiam in Pari 


Þdice (pee ac qd placitum Þdice caret fo; 
ma, Fe. Vide 2 Lur. 1582. 
The Action was in Cafe upon ſeveral Aſum;- 


1. Upon the Cuſtom of Merchants, upon 


a Note ſubſcribed by the Defendant to pay the 


Plaintiff 26 J. & 1c d. 


2. Upon an Indebitatus 


Ajjumyſs, 


""—_ 
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4. 
computaſſer. Defendant p eads nen Aſſumpſit to 
the Promiſſes but the Firſt, and as - =o 
„ Thar at the time of making the ſaid Note 
was reſident at B. and Traverſes, That he 
t at London. And the Plaintiff De» 
murrs as above: And it was argued for the Defen- 
dant, That the Cuſtom was laid in the Pariſh of 


eng, St. Mary Bow, but in fact is extended to London, 
en and for that the Caſe of Cornelius againſt Taylor. 
Tre S.. 237. was cited; And it was alſo inſiſted 
ered that the Cuſtom for that reaſon was contradicto- 
Cine ry, for at firſt it is made to extend to all Lon- 
ern = and by the, wiz. only to the Pariſh of 
2 St. Mary le Bow. Stakely*s Caſe, Hob. 168. Sed 
en non allocatꝰ, for the Pariſh is mentioned only in 
0 2 reſpect of the Venue, and that it was matter of 
fac neceſſity to alledge it ſo. 

0 f Then it was ſaid for the Defendant, that three 
lle things were neceſſary to maintain the Action. 
tr. 


1. Commorancy. 2. The making of the Note. 
3. Commerce between the Parties; but there is 
no place mentioned in the Declaration where the 
Note was made; Sed non allocat, for it ſhall be 
| In intended at the Pariſh of St. Mary le Bow, for 

it is, That the Defendant apud London? præd in 

Parech & Ward' præd reſiden & commercium 
in baben fecit nctam, and therefore all is to be in- 
i tended at the ſame place. Then it was objected, 
rat 'That the Cuſtom was unreaſonable, for it deprived 


art the proof how the Money became due; but the 

le: Court held the Cuſtom good notwichſtanging 
that Objection. 

«A And Chief Juſtice Treby ſaid in the Caſe, That 

po Bills of Exchange at firſt were only extended ro 

the Merchant- Strangers, Trafficking with Engliſh 

1 Merchants, and afterwards to inland Bills, be- 


10; tween 
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tween Merchants T one with another 
in England, and afterwards to Trafficking and 
Negotiating, and of latter times to all Perſons F 
Trafficking or not: And that there was no need | 
to alledge any Cuſtom; and this was not denied | 
by any of the other Juſtices : And the Chief Ju- 
ſtice alſo ſaid, That Bills of Exchange were of 
ſuch general uſe and benefit, That upon an Inde- 
bitat' Aſſumpſit, a Bill of Exchange may be gi- 
ven in Evidence to maintain the Action: And 
Juſtice Powell ſaid, That upon a general Iadebi- 
tat Aſſumpſit, for Monies received to the uſe of 
the Plaintiff, fuch a Bill might be left to the Jury 
to determine, whether it was for value received or 
not: And the Plaintiff had Judgment by the 
Opinion of the whole Court. 2 Lut. 1585. 

But note, By 2 Lut. 1594. Juſtice Powell & 
faid to declare, That an Indebitat Aſumpſit lies 
not upon a Bill of Exchange, which at that time 
was not denied by the other Juſtices. Vide 1 Ven. 
152. 1 Lev. 298. and 1 Mod. Rep. 285. ih 
which Caſe Judgment in the like Caſe was arreſt- 
ed, as is reported per Levinz. And that it had 
been adjudged after Verdict, That an Action of 
Debt lies not upon a Bill of Exchange. Hardre: 
3 | 

And it is alſo noted, That in the Declaration 
in that Caſe no Cuſtom at large for Bills of Ex- 
change is alledged, but only that the Defendant 


Negoaiand, &c. Secundum uſum mercatorum, 


fecit billam, &. and uo Exception was taken 


to it. 


7. Travers non debuiſſet eſſe fac” omni 
Vide 2 Lut. 1456. 


The Caſe was Treſpaſs for entring his Houſe, 
and ſeizing and detaining his Goods, &c. Defen- 
dants juſtifie as Serjzants, &c. to the Corpora- 

tion 
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tion of Norwich an Attachment granted 
(after a Plaint levied by Defendant ard, and 
Summons, and Nibil returnꝰd thereon: And 
that Defendant Ward requeſted the Serjeant De- 
fendant to make the ſaid Attachment: Return of 
the Precept by the Serjeant, and that he had the 
Goods ready, &c. That the Plaintiff at the faid 
Court rendred himſelf to Priſon in diſcharge of his 
Goods, whereby the Goods were delivered to the 
Plaintiff with Averment que ſunt eadem: And 
Traverſe that they are Guilty, aliter vel alio 
modo. Plaintiff Demurrs as above. 


Upon the Argument it was reſolved: 

1. That if a Treſpaſs be alledged the 10th. of 
November, and the Juſtification is the 1 1. yet 
if there be an Averment in the Plea, Que eſt ea- 
dem Tranſgreſſio, & c. as in this Caſe, That the 
Plea is good without any Traverſe, according 
to 1 Bul. 138. and 2 Jones 146. 1 Cro. _- 
and 2 Saund. Mellor and Spateman's Caſe. 

2. That altho the Plea was ſufficient in mat- 
ter of Subſtance; yet the Addition of the Tra- 
verſe (altho? meer Surpluſage) being ſpecially 
ſhewn for Cauſes of Demurrer, had made it ill. 
And Moor 864. and 1 Sannd. 312. were cited 
by the Plaintiff's Council. 

3. That an Attachment of ſuch a number of 
Goods, was not juſtifiable : And Juſtice Poel 
faid, That one {ſingle thing alone might be At- 
tached, and by the Chief Juſtice , That there 
ought to be a reafonable Diſtieſs to make the 
Defendant appear. | 

4 That it does not appear that the Sheriffs 
before whom the Courts were held had any Au- 
thority to hold them ; and for theſe Reaſons Judg- 
ment was given for the Plaintiff. 
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g. It was agreed by all, as well at the Barr as _ 
Bench, That the Traverſe aliter wel alio modo, 
did not extend to time, but to the manner of 


the thing: And for that the Plaintiffs 
Council cited 3 Cro. 4.33: Aſcue and Saunderſon's 
Caſe, Et Jucment pro Quer. 2 Lut. 1457. 


f. 2 Ven. 2. Q traverſſa extra platitum 
omitti debuit, cc. Vide Ante 173. 
The Action is Treſpaſs for i ding his Cat- 
tle, quouſque finem fecit of 10 l. The t 
pleads a Seizure by the Sheriffs, by virtue of 4 
Fieri facias for 10 1. Debt, and 40 s. for Coſt, 
&c. that. the Sheriff *'s Warrant was delivered to 
the Defendant, who with his Servant ſeized the 
Plaintiff's Cattle in Execution, and cauſed them 
to be · appraiſed, and kept them in Cuſtody until 
the Plaintiff paid the Execution Money, and Tra- 
. Verſes that he is Guilty before or after. The 
Plaintiff Demurrs, Et 25 Cauſis V plact- 
tum pdia' male tra mater & te 
in ea parte traverſae Ac travers ilk extra 
idem placitum omitti debuiſſet, & non ide 
platitum traverſaſſet tempus inter pꝛed 
ſetund diem Aug E din Quindeid Sei 
Martini in eodem placita menkonat Item 
9d placitum Pdict* ſuppom̃ Averia pzedice 
imparcari quouſq; ſumam 11 l. ad uſum 
did Die ſolue fuit, Ubi revera dig Die 
bumoi [nam ad uſum ipſius Die or Le⸗ 
gem terre recipere non potuit. Dek. jung 
in mozat᷑. Upon the firft Argument two Judges 
were for the Plaintiff, and two for the Defen- 
dant : Upen the ſecond three Judges for the Plain- 
rift, and Judge Ventris for the Defendant. The 
Chief Juſtice and Rokeby held the Plea to be 
naught ; chicfly becauſe the Defendant pleads , 


paid 


that he detained the Cattle till the Plaintiff had 


9.83 #22 
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paid ſo much Money tu the uſe of the Sheriff, 
whereas ic ſhould have been to the uſe of the 


Plaintiff, at whoſe Suit the Execution was. 


The Chief Juſtice ſaid, That he found no Au- 


thoriry in Law that warranted the delivering the 


Goods back to the Plaintiff, eſpecially u - 
ment of part of the Money. Vide : Coo. pA 
Stringer againſt Stanlack. Id. fc. Thompſon 
and Clark. That the Goods ought to be fold, &c. 
and Id. 584. and 2 Cro. 246. were cited. 
Rokeby ſaid Parols font Plea, and that ic muſt 
be here taken, that the Money was paid to the 
proper uſe of the Sheriff; and in pleading the 
matter is to be taken moſt ſtrongly againſt him 


that Pleads. 


Powell was of Opinion, That the Plea was 
gouod in the point of paying the Money to the 
uſe of the Sheriff, for he had an Intereſt or ſpe · 
cial Property in the thing taken in Execution. 
x Cre. 639. The Sheriff may bring Treſpaſs a- 
gainſt one that rakes Goods after they are ſeized 
in Execution. Wilbraham and Snow, 2 Saund. 47. 
reſolved, That in ſuch Caſe the Sheriff may bring 
Trover. But he held the Plea inſufficient for a- 
nother Exception, viz. becauſe the Declaration is 
of a Detainer till the Money was paid to Francis, 
and the Defendant, and in the Plea the Juſtification 
is of the detaining, till the Money was paid to 
Francis. 

Ventris was of Opinion for the Defendant, up- 
on payment of the Money to the ſpecial uſe of 
the Sheriff, and that it was a ſtrainꝰd Conſtructi- 
on to take it to be to the proper uſe of the She- 
riff, and cited 3 Gro. Benſon and Flower, and 
Jones 115. He alfo held the payment pleaded to 
Francis was well enough, becauſe they ated 
Jointly in purſuance of the Warrant, and the A- 
verment of idem reſiduum tran/greſionis was ſut- 


hcient. 
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ficient. He alſo held, That the Plaintiff here 


could not maintain an Action of Treſpaſs, that 
in regard he is particeps Criminit, the detaining 
the Goods is but a 2 feſans, and cited Fones 
226. and 1 Cyo. 404. and 2 Cro. 379. and 6 Co. 


Poulter's Caſe: But by the Opinion of the other 


three Judges, Judgment was given pro Quer“. 
Id. 1 Vent. 96. | 


'. Qd placitum incertum eſt c caret foz- 
ma, Et Dek. traverſat materiam in pla⸗ 


cito illo que non eff traverlabils. Vide 


2 Lut. 1447. 


Treſpaſs for breaking his Cloſe called Hurnet * 


Hill at the Pariſh of R. treading down his Graſs, 
taking and impounding his Sheep, and keeping 
Poſſeſſion of the Cloſe. Defendants plead Non 
Cu? to all except chaſing and impounding the 
Sheep; and as tothem they plead, that the Defen- 


dant I. was ſeized in Fee of a Cloſe called New 


Orchard in R. aforeſaid, and fo juſtify Damage 
Feaſant, Abſq; hoc d pred* W. & J. P. pred” 
Oves in pred Clo woe H. fugaverꝰ ceper & im- 
parcaver prout, &c. P.aintiff Demurrs as above. 


1. The Plaintiff '; Council argued the Plea was 
ill for the Traverſe, and faid the laſt place menti- 
oned in the Narr was R. and therefore the taking 
ſhould be intended there quis ad proximula ante- 
cedens, &c. 
2. Admitting the Traverſe might be; Yet ir 
Was Adj7; hoc qd' præd Def. oves pred in pred? 
H R | 


Clo voc Aga ver ceper imparcaver?, 


when as by any one of thoſe Facts the Defen- | 


dants were Treſpaſſors, and therefore the Tra- 

verſe ought to have been, Abſq; boc qd pred” 

W. & J. pred' oves in pred' Cle voc H. fuga- 

ver ceper aut imparcaver, and then the TROY 
| a 
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- had been atfliberty to inke [Hue upon any of them 


\ . 
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1. It was anſwered for the Defendane, That ia 
the Declaration the breaking of the Cloſe was al- 
ledged td be in H. and the treading down the 
Graſs, was alſo-alledged-there, and the taking of 
the Sheep is alledged to be there alſo, and the 
Pariſh of R. was only mentioned as the place 
where H. was lying ; and the Defendants having 
puſtified the raking of the Sheep Damage Feſant 
in another Cloſe in R there was a neceflity for 
to Traverſe the taking 
wiſe the Treſpaſs in rhe Declaration had not been 


1 H. 7.21 22. 9 H. F. 10. | 

2. As to the ſecond Exception it was faid, 
Thar the impounding of the Sheep was the prin- 
cipal matter of which the Plaintiff had complain- 
ed, and that was juſtified by the Defendants, 
and the chaſing and taking of them was only in 
order to impound them, for without that they 
could not be im « Vide 2 Lat. 1449. 


and Obſervations, of what might have been ſaid 
to maintain the Plea, notwichſtanding the ſaid 
Exceptions , that the breaking and entring the 
Cloſe, and treading down the Graſs of neceſſity 
muſt referr to the Cloſe called H. notwithſtan- 
ding the words (apud Parech de R.) interpoſed 
between Hurnet Hill, and the Allegation of the 
Facts, or otherwiſe a Cloſe is mentioned to be 
broken without Allegation of any other Treſpaſs 
in it, which cannot be intended as this Caſe 
2 
But he adds, That it ſeems to him that the 
Plea is ill, becauſe it amounts to the General If 


ſuc of Nox CA. Yet he concludes that no advan- 


X tage 


ta T iu 77 
2 os ” - . 
25 * 9 - aA ol 5 ; * 


of them in H. or other- 
anſwered; and cited 22 E. 4.51. 9 N. 6. 63. 


And the Reporter makes a further Argument 


Treſpaſs. 


Travers. 


Quer“ morat' 
al Travers. 


SS 


ſue Non Cu. And as to the Plea, of chaſing 


here 9 : 
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could be taken of that fault in the Plea, wiz. 
flue, de- 
cauſe it is not more y ſhewn for re 
Cauſe of Demurrer. 2 Lat. 1451, &c. 1 


ſc. Od placitum iind tendit tantum ad 
Generak Erie de Non Cur, Vide Lev. 
Ent. 187. Thomas verſus Nichols, there 
miſtaken as the Caſe of Osbeyn Brook- 
houſe, which is the next Caſe.) 

| The Action is Treſpaſs for entring the Plain- 
tif's Cloſe, and driving and impounding his 
Sheep, &c. The Defendants to 1 Non 
Cut, and as to the other parts the place 
where, &c. is a Waſt parce his Manor, and 
that the Plaintiffs Cattle were there amongſt the 
Cattle of Strangers, who had nothing to do 
there, and becauſe he could not ſever them he 
drove the whole together to the Pound, and there 
ſevered them, and drove the Strangers out of the 
Waſt, and left the Plaintiffs in the Waſt. The 
Plaintiff to the Plea, as to entry of the Cloſe 
Demurrs, for that it amounts to the General IC 


” 
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and impounding the Sheep ſhe faith, that imme- 
diately after the Defendants had impounded them, 
ſhe demanded the Defendants to deliver the 
Sheep, which they refuſed, and afterwards drove 
them to places unknown, &c. The Defendant re- 
joins and maintains his Barr, and Traverſes the 
requeſt of the delivery of the Sheep, and refu- 
fal, &c. at the time and place mode & forma; 
Whereupon the Plaintiff again Demurrs to the 
Traverſe, videlicet d pred Def. Traverſaver 
& in Exit poſuer tempys & locum prad demand 
Ovium præd, Ubi demand præd tantum Tra- ' 
verſari debuit, ac qd Traveaſis ill multifa- 
ria & multiplex exiſtit incert? inſuſſiciens du- 


plex 


En OFTOSTE ter 


4 


— 
. 
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2 This Caſe in Lev. Ent. i referr'd td 
Lev. Rep. part 3. fol. 93. As the Caſe of Osborn 
againſt Brookbowſe, where that Caſe is reported, 
but this Caſe of Thomas againſt Nichols is repor- 
ted, 3 Lev. 40, 41. Where it is ſaid, — 4 

ra- 


the Demurrer i 
for f 
jeation was ill, for it ought to 


Barr, ſcilicet 1. either that 
24 in the 


impounding: Or 3. 
4055 tali * ; and then the 


uch Iflue ou t to have proved the 

: 36, It was re- 

„ without alledg- 

ing a Cuſtom to drive the for the Lord 
or a Commoner ſeeing the Cattle of a Stranger 
there, might i ſee abide them without Cu- 


ſtom, and for the neceſſity of ſevering them from 
the Cattle of the Commoners, to diive the Com- 
moners Cattle with them to a convenient place to 
part them. But where they uſe at a certain time 
of the Year to drive the Common to ſee it the 
Cattle of Strangers are there, or if the Common 
be over-charged, they oughe to preſcribe; but 
here he ſaw the Strangers Cattle were in the 
Common: 4, ; Ie was ref, Thar the Bar 
being intire, although the Plea quoad the entring 
the Cloſe, & pedibus n was no othet 
de Gene/al I. being his own Act; yet 
being join d with the ſpecial matter of Juſtifica- 
tion in one intire Plea, it is good, Vide 3 Lev. 


gr. 
X 2 TL A 


| for which the Defendant ought to have recom» 
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traverſabil & carer kozma, Vide 'f 8 


* 


" The One wa againſt an Executor upon 
of the Teſtator, who taki — 
into his Service promiled he would 


— 2s his Son, and. would plentifully provide y 
him, and then ſhews his Service, Era gy 
tor bucuſq; non uberrime provifit nec dedis 


quan compenſationem pro CO 3 ed 75 
term ſummam 2.01. que ma {uf | 
compen/aco' pro ſervitio 2 pred” — ry 


Barr acknowledgeth the Defendants coming in- 
to the Teſtators Service, who provided for him 
and paid him 8 J. a Year for a Salary : And fur- 
ther faith, That the Plaintiff the laſt "of December 
1658. aforeſaid, voluntaril ly left the Teſtators 
Service, Aſq: bee 4d pre R ad 
W. 925 primum diem Novem. Anno Regni 6 16 
in Narr pred. R. ſuperius men, Et 
Plaintiff Demurrs as 1 , and DA 
joins in Demurrer, and upon the Argument the 
Plaintiff's Council inſiſted that the Plea was ill. 
becauſe the Defendant by his Plea with the faid 
Traverſe, had put only part of the time of the 
Service in Iſſue, viz, If the Plaintiff ferved 
for any Tonger time than the laſt Day of De 
cember 1658. and fo that the whole — before 


pence alſo, the Defendant had tendred no Iſſue 
and altho the Defendant alledged that the Plain 
tiff for ſuch time had recompence ; yet it ough 
not to conclude the Plaintiff, but he may ſay 


that he had not an ſuch recompence, or that th: 


recompence ſuppoled by the Defendant to be gi 


ven was too little: But here the Defendant by kis 
Traverſe had totally excluded the Plaintiff 1. 
bak 
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eee any He ; and yet put the Caſe, that the 
> Phaintiff had ſerved after the faid laſt day of 
© Decewb. 1659. he ought to recover for the time 
chat he ſerved before, if he was not fatisfied for 
 ; but now the Plaintiff could not put that in 
Iſſue whether he ſerved or not, or whether he 
was ſatisfied for ſuch ſervice or not, if the Traverſe 
of the Defendant be good, and this but an Action 
on the Caſe in which Damages are to be recover'd 
which are diviſible, and proportionable according 
to the length of the time that the Plaintiff ſerved. 
And therefore the Defendant may not make one 


i re of the time of the Plaintiffs Service, ſerve 
ing in an Inducement to Traverſe the other as here 
for him Wy he had done: As in Bulf. 1. Rep. 116. Telv. 


ny Tron And that fo here the Defendant ought 
to have pleaded his matter in two pleas, vis, 
One Plea that for the time that the Plaintiff ſer- 

ved q; u' diem Decemb. 1658. he had re- 

ceived recompence, Et hoc, & c. Unde, &c. and 

another Plza, viz. That the Plaintiff after the 

ſaid laſt day of Decemb. 1658. did not ferve 
modo & forma, &c. Et hoc, &c. And fo the 
whole Gaſe would have come in Iſſue; but now 
the Traverſe had prevented it: Alſo that rhe 
Traverſe it ſelf was not good for another rea- 
ſon, viz, becauſe the dant had preciſely 
traverſed the entire time ab ultimo Dec. 1658. 
uſque primum Nov. Anno Regis 16. By which 
if the Plaintiff had taken Iflue thereupon , he 
ought to have proved the ſervice for the intire 
time, or otherwiſe he ſhould recover nothing, 
whereas in fact, if he had ferv'd any part of the 
faid time, he ought to recover pro tanto: And. 
upon Iſſue join d upon this Traverſe, if the Plain- 
riff proved that he had ſerved for one, two, three 
or more Years; yet if he did not prove that he 
had ſerved uſque ad primum diem Nev. Anno 


X 3 Regis 


N by kis 
intiff 1 
tak 


IS eo hd pdick Slack pdick J. inſuffict- 
ens eſt in materia & fozma. 1 Saund. 36. 
The Plaintiff's Council againſt the Plea, 
that this Action of Debt for an Eſcape is not 
within the Statute of Limitations; alſo that ſuch 
an Action of Debt is founded upon a ſpecialty, 
that is to ſay, upon a Stapte Law, 1 Rich. 2. c. 1 2. 
and fo out of the Statute of Limitations. The De- 


fendant's Council inſiſted the Plea was good, be- 


cauſe the Law had made a Contract, and that it 
was not only founded upon the Statute of 1 R 2. 
but upon an Eſcape which is a bare Matter in 
Fact, &c. But the Court held the Plea ill, for 
the Reaſons giyen by the Plaintiff : Council Then 
an Exception was taken to the Declaration, for 
that the Plaintiff had only ſhewn that he had ſued 
a Writ of Execution, by which the faid H. was 
taken and capers bur had not ſhewn that he had 


recevered 
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The Doctrine ef Demurrerr 11 
for that the 


Plea: the Court were of the like Opi- 
j Tonk pm; 5 renargg—cy 
is Action, which was granted him upon pay- 
of Coſts. Vide 1 Sand. 36, 37, 39. Fide 


110. 


in Treſpaſs in C. B. for taking and 
his Cattle quowſq; ſinem fecit, and lays 
ex. Defendant pleads, 2d 
is nom accrevit infra ſex Annas ante 
is. The Plaintiff replies, Tha ggg of Li- 
before brought an Original in Battery in mitations. 
nd that within — 9 


time afrer the 


þ 


Outlary was reverſed he declared here. Defendant 
Cauſes, Eo qu non Conſfkat in placito ills c.ucy, 
quo die bebe Qziginal ſuper quo-modo 
Narrae e kuit nec die Atlaga⸗ 


ria pdiet ver# pdiee C. h. fuit reverſac ac 
infra ſpacium Unius Anni ante inpetrac 
vis oziginal ulter mentonat' vel non 

placitum ili eſt incer tum vit iolum c 


defectivum & caret fozma, &c. Vide Lev. 


Ent. 204, 225. And vide 3 Lev. 245. Where 
its faid, that (upon the Argument) it was inſiſted 
for the Defendant, That the Original being laid 
in London, he could not in this Action declare in 
another County, altho' the Cauſe of Action is 
Tranficory : But upon the Prothonotaries Infor- 
mation, that the Courſe of the Court is, That 
although the Original was laid in London for ex- 
pedition of the Qur'ary ; yet when the Defen- 
dant comes in, the Plaintiff may declare againſt 
him in any other 3 the Action local 
4 or 


0 


The Deltyineof Domarrers) J 
or tranfftory : And the Stature 21 Jar. 16. gives 
the Plaintiffs - @ to commence «i 
new Suir after the reverſed, ſo he might 
— — ——mene = wo 
Caur ſe of the | was given © 
for the Plainciff. 1 g 

if Eo qd' Kept pdict a art ipaus J. 
totalie deteſſit. 2 Lut. 1607. 

The Action was in Caſe upon ſeveral Promiſes. 
1. Upon a Promiſe to pay for Barly fold be- 
rween the 14 of April 1695. and Martinma: fol- 
lowing. 2. Upon an Indebitat' Aſſumpſit for | 
Barley ſold. 3. Upon a merus for other 
Barley fold. 4. Indebitat — — Money 
bortowed. 5. An Inſimul computa Money 
due. Defendant pleads in Barr, That the ſeveral 
Cauſes of Action, nor any of them accrued with- 
in ſix Years before the Original. RepP, That the 
ſaid ſeveral Cauſes of Action accrued, or ſome of 
them accrued within fix Years, &c. Et hoc petit 
44 inquirat' pev'Priem', &c. The Defendant de- 
vaurved as above, and the Plaintiff joined in De- 
Ußpen Argument, the Opinion of the Court 
w „ That — good, for the De- 
fendant had pleaded, that the ſeveral Cauſes of 
Action had not accrued, nor any of them accru- 
ed within 6 Years, &c. And the Plaintiff had re- 
= that nonenlls earum accrued within fix 
Years, which is a direct Affirmative of that 
which was laſt denied by the Barr; and therefore 
2 good Iſſue was offered by the Plaintiff, and 
the Defendant ought to have joined Iflue there- 
ppon : And the Plaintiff had Judgment. 

Vide 1 Lit. 2160. Where an Objection was 
made, That an Ofiginial Writ of Treſpaſs Quare 
Amn freu (eſpecially being brought in another 
; County) 
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4 mittig 
that a Clauſum fregit was a good Foundation for 
a Declaration in Aſſumpſit, which was hard to 
maintain, yet it did not appear that the Wric was 
ever returned, or of Record in Court, way 
Appearance to it, or any Contmuance of it, whi 
ought to have been alledged. 


eff 


F 


LL 


verunt in plito ſuo pdice Qs Manucap- 
tozes in plito ſus Þdice ſupius menfonae 
fuet lufficied Manucaptozes ſed p impli- 
catonem & non poſirive At p eo qd plitum 
þdice caret fozma, Fr. Defendants join in 
Demurrer. Vide 2 San. 58, &c. 

This Action 7 Caſe 3 
upon a return of Cepi corpus upon a Bi 
deſex, and ſhews the AQ 23 H.6. cap. 10. And 
that the Sheriff had diſmiſſed the Party upon a Bail 
Bond, whereas the Bail were not reaſonable Sure- 
ties, nor had ſufficient Eftates in the faid 
of Middleſex. Neither did the ſaid D. appear at 
the return of the Writ, nor found any Bail to 


tiff had loſt the benefit of the recovery of his 
Debt, c. And the Defendants pleaded and 
ſhew'd the whole Statute, the material Clauſe for 
them ( and which the Plaintiff had omitted) be- 
on Was ing that the Sheriff ſhould let at large his Priſo- 
| Quare ners upon reaſonable Sureties of ſufficient Perſons 
another having ſufficient within the County, and _ 


A Eo qu þdice A. . non bene allega- cage Me. 


againſt the late Sheriff 


anſwer the Plaintiffs Action, by which the Plain- 
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ein 


0 ſervations to the Cauſes of Demurrer, 
moſtly upen Replications. 
f Cepi I, 4 idem 
harge- Erik, Le eſtin ſe mul- 
eturns r redundans ac totalie incert & 
Ack, caret foꝛma. 1 Lut. 73. 
er 
ocels. 

hatche Tha after the time of the ſuppoſed Eſcape, H. by 
riff is Return of the Wt” a th day ofthe 
ner at Return w Record apparet, 
on the — erte Aen. by by 
Body that he appeared by conſent 
King ; of the Plain, demurrs as above, and 
him as Plaintiff joins in Demurrer. 


1 


It was 7 inſiſted for the Defendant, That the 
Replication was ill, becauſe the Allegation of the 
A of the Defendant was ſufficient ; and 
the Allegation over, That it was with conſent, &c. 
was immaterial, and that the Plaintiff might have 
only traverſed "the Record of the Appearance. 
But on the other fide it was moved that the Barr 
_ ill. Vide pur ceo Hob. 21G. Webb and Can- 
's Caſe. Letch. 149. Calſe and Bingles; and 
1 Jenes 138. the ſame Caſe. 2 Roll's Rep. 119. 
__ Cas, but by conſent the Parties amend - 


4 


27744 


5 


632. Vid 
"The A 


minors æt 


ibid. 627. 
was Debt by an Executor 8 
inſt 2 Bailiff of a Liberty far an 


Tape: of R P. out of Execution. Defendant 
pleads, 


duplicemcag ver Vie, 


l Traverſia eſt repugnans E [TAs bebt verſus 
berſat materiam mie traverſabik. 1 Lut. _ Liber- 


7 »v 


„ D. was — 
minſter the ſaid 1 thereupon committed 


to the Hees, prout, &c. And Traverſes that B. 
was taken 'out of. Priſon, and brought to Weft 
_ minſter by vittue' Of the Habeas Corpus in the Be- 

fendants Plea. Defendant demurrs as above. 

One Exception was taken to the Declaration; 
for that it was not averr'd that the Executors 
were within the Age of 17 Years, but generally 
within Age, Sed non allocatur: For the Defen- 
dant by his Plea had admitted the Plaintiffs Au- 
— to bring the Action. 

But the chief Exception was, That the Virtute 
cujus, &c. was Traverſed by the Plaintiff in his 
Replication, which, as it was alledged, is matter 
in Law, and therefore the Traverſe is ill : And 


other three Juſtices were of a contrary Opinion, 
ys thereupon the Plaintiff had Judgment. 1 Lat. 
31. 


f In Replevin the Defendants juſtifie as Bailiffs 
of G. B. by Diſtreſs for Rent —— from F. C. 
Tenant by Fealty, &c. The Plaintiff ſays 34 
diu ante, &c. the ſaid F. C. being ſeized of the 
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2 
ä 28822 TTL, gage 


ſo was the Opinion of the Chief Juſtice, but the 
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Rep. fo. 18. 


ſſ Replevin upon a Writ of Second Deliverance. 
Defendant juſtifies as Bailiff of F. B. Kt. and 
fays, That the Plaintiff long before the time, &c. 
was ſeized of the Mannour of Curles, of which 
the place where, &c. was parcel in Fee, and held 
it of the faid F. B. as of his Mannour of Claver- 
ing by Knight Service, viz. by Homage, &. of 
which Services he was ſeized by the Hands of the 
Plaintiff, &c. and diſtrained for Homage. Plain- 


317 


tiff demurrs, Et ꝓ Cauſis, Ad defend non Cauſe. 
fecit ſibi aliquem titulum ad hend homa⸗ 
gium pat Quer Aceciam qd Cognito pꝛed 
eſt repugnans in ſe ac in Cognitone illa 
non allegatur ſuffirieng ſeiſina de m_ 
cit 


Nx Eo qu Plitum it eſt male conciu# du- 
plex multiplex incertum & caret fozma, 


2 Lut. 1130, &c. 
In 2uare Impedit, the I 
Sir E. R. 
by 
C 


C. the Son died, by which the 
and the ſaid R. Mallett preſented him; 
verſcs that the Church was void at an 
the Conveyance to the Plaintiff. 
Repl. That the Church became voi 
n pr 4 P 
pdice J. B. elt plona Ecclie pᷣdict᷑ plonae 
eadem er Pzeſentafone dei A. Mallett 
p Plitum luum pdict᷑ ſuppoũ Et hoc 
eſt verificare Unde pet judie i pdier J. B. 
ad traverſanyd pdice titulum ipus ID. . 


ad Pꝛelentatom̃ pdick adjudicart debeat xc. 
De demurr ut ſupra. W. Hall. 
y A Carthew. 


Eo qu pᷣdick A, D. in Kepk ſua dice 
plitavit c allegavit quandam Indentur 
tum Condi?one ſive ꝓviſo in eadem content 
| E in plito illo mie plitavit nec allegavit 
| Andentu 


Et traverſia non eſt bene introducra, Vide 


. r T3 > 05 » "+ 


191, 192. & 5 Co. 74-2. 


r 


HT Gs non conſfat p Kep!, id Def. huit Arbicremer. 
notic qd Arbitrator notavet ſecundd Um- 
pirator vel (gd tal Ampiratoz huit autho- 
ritat᷑ ad factens Umpirag, Vide ante 176. 
„„ 
is Action was A to 

an Award. The * Oyer of the 
Condition, and pleads that the Arbitrators made no 
Award, but that they named an Umpire, who 
made no Award by writing or word of mouth: 
The Plaintiff replies, That true it is, that the Ar- 
bicrators, nor the Umpire by them firſt choſen, 
made any Award, but refuled ; whereupon the 
Arbitrators choſe another Umpire C. who made an 
Award within the time limited. The Defendant 
demurrs ſpecially as above, and the Plaintiff joins 
in Demurrer. The 
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Styl. 306. and Barber and Giles, 1 Roll Ab. 
261. and 14 H. 7. 17. and 8 Co. Yqnior's Caſe 
were ci | 
But Judgment was given for the Plaintiff by 
the Opinion of the other three Juſtices. 2 Ven. 
113, 114, &c. | ny" 


if n non pfert Kecozd' Conviaioid ip- 
ſius T. Diit P. xc. ut ante fol. 178. par. 2. 
Et vide 2 Lut. 1110, &c. | 

The Action was Quare Impedit Thoman Do- 
minum Petre ad preſentand' idoveam per ſonam 
againſt the Chancellor, Maſter and Scholars of 
the Univerſity of Cambridge. confeſs the 
Diſcent to the Plaintiff ; but they plead the Act 
of 23 Eliz. c. 1. of Recuſancy, Seck. J. And 
the Act of 29 Eliz. cap. 6. and the Act 3 Fee. 
cap. 5. ſect. 0. whereby the Preſentation was 
given to the Univerfity. And that the Plaintiff 
was Convicted of Recuſancy at the Gaol delivery 
for the County of Effex, &c. Per quod, &c. The 
Plaintiff by Replication to the Univerficy, oy 

t 
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the General Pardon of King James the Second, 
With Averments. And as to the Plea of V. the 
Sncumbent, he demurrs and ſhews the Cauſes as 
dre, fol. 178. upon the Argument, 2 Lr. 
1117. It is obſerv'd, That this Caſe is reported, 
inthe 3d Levinx 332. and that it thereby appears, 
That the Plea of the Defendant V. was ill, becauſe 


— 


r 


= 
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intiff, i be pleaded the Stat. 29 Eliz. in diſability of the 
And Plaintiff being a Popiſh Recuſant Convict. Whereas 
and che Parliament commenc'd the 29th of October, 
ne dd 28 Eliz. as by And. 1. par. 295. and Raymond 1. 
um- Bateman 's Cale. Alſo that the Statute is, That 
there they ſhall render themſelves before the next Seſ- 
erſem i ons, and he pleads that he had not rendred him- 
ſuffer elf at the next Seſſions; and another reaſon was, 
. 26 That he brought no Record of the Conviction into 
Court, which was ſhewn for Cauſe of Demurrer. 
Caſe And the Reporter Lut. oblerves, That the In- 


cumbent in his Plea in chief did not plead ſo many 
of the Acts againſt Recuſants as the Univerſity had, 
and that it ſeemꝰd there was no need to plead more 
of them. a 


Od non apparet p Plitum c Cogid 
pdice E. qd Pdice T. M. habetur aliquod 
titulum ad hens relevium p teñtis in Plito 
& Cogid pdice menfonae, Qdque Plitum 
E Cogi) it eſt incertum F cavet fozma, 
Vide 3 Levinz 144. 

The Defendant made Avowry for Relief upon 
the Tenure for Rent, without ſpecial mention of 
the Relief; and the Plaintiff demurred as above: 
And it was reſolved by the whole Court that he need 
not, for the Relief is no parcel of the Tenure, but 
a Flower incident to every Tenure in Soccage. 
And although that it may be Releaſed, as it was 
obje&ed, or upon the Tenure a ſpecial Reſerva- 
tion without Relief, it ſhall not be intended until 

R it 


122 


riorum ill' eidem quer ( where *tis obſerved he 


and the Plaintiff juined in Demurrer, Cur? advi- 


The Doctrine of Demurrers. 
it be ſhewn on the other part, becauſe tis inci 
de Communi Fure, as well as ſeparable by 
in Special Reſervatibn. 2 Co. Inſt. 232. 
ea que frequentius accidunt jura adaptantur, ane 
judgment was given for the Conuſee. Id. 145. 


Non apparet p Advocae þdice qd Dek. 
puit aliquod titulum Core in loco Et 
qd Plitum eſt duplex incere c caret fozma, 
Br. Red. 432. Vide Reg. Placit. 151. 


H I, Replevin. Pio eo qd Oblato An⸗ 
alice che tender cmeny pᷣdice allegae fo2e ad 
Is Conuſee non eſt lufficiens Item p co hd 
pdick quer non allegavit Oblafonem An- 
glice the Tender Þdice duo. (olid fieri tem- 
p92e diſtrictonis pdick cape nec ante Averia 
pdiet fucr cape, Item p eo id idem quer 
non monſtrat valor dampid p quo oblatio 
emend Þdick fac” fuit. Co. Ent. 603. 

In this Cauſe the Avowry was for Damage fe- 
{ant in his Freehold, and the Plaintiff pleaded 


"Tender of amends in Barr ante deliberation' Ave- 


ought to have ſard, Ante imparcation Averioruns 


i &c) Ard the Defendant demurred as above, 


{atur, and Judgment for the Avowant. A Re 
tern? habendꝰ awarded, and a Writ of Inquiry of 
Damages awarded, Retorn' elongate, and Damages 
12d. & pro mis 6 d. and 41. Los. de incro jaxta 
Statut', and then a Writ of Vit bernam is award- 
ed to ſeize as many of the Plaintiff's Cattle; and 
a Pune againſt the Plaintiff, ret? Oc ab. Aich. to 
anſwer as weil the C ueen of the Contempt as the 
Avowants, de Dampnis & Injurus ets in bac 
parte illat Idem dies dai” e prefat V. FJ. &c. 
Vide Co. E t. (or b. & 6093. | 
I 4 Es 
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+ FT Es g Cognite eſt fa ſuper terrag 
© infra Feod #c. Et non eſt materiak quis 
eſt teneng inde, Ac Genera? Plitum gs 
non tenet non eſt (ufſicie in Lege. Reg. 
Placit. 142. 


ſſReplevin for ſix Steers taken by qhe Deſen- 
dants in a Place called Middlebam Moor: In A- 
vowry as to four of the fix the Defendants plead, 
That the Defendant Rob. was ſcized of a Paſture 
ad 34 Beſtias Anglice 34 Cattle Gates in loco in 
quo, &c. in Dominico ſuo ut de Frodo, and becauſe 
the ſaid four Steers were there Damage feſanr, 
they diſtrained them: And as to the other two, 
That the Defendant F. H. was ſeized of eight 
Cattle Gates in loco in quo, &c. ut de Feods & 
Jure, and becauſe the faid two Steers were there 
Damage feſant, they diſtrain'd them. | 
Barr to the Avowry, as to the four Steers the 
Plaintiffs demurr, Et ꝓ Eauſis, Eo qd pᷣdicę Cauſcs, 
A. J. & J. lupiug non allegaver nec oſten⸗ 
dunt aliquem titulum in pdick K. p con- 
teſſiod Pꝛeſcriptom vel aliter habem vel 
clamaid Paſtur pdice p 34 Beſttis net qua⸗ 
lem Paſturam pdict N. habet an lolam Pa- 
turam vel Coram Paſture, nec oſlendunt 
quale fuit pjudicium Paſt ure pdic An non 
relinquens ſufficiem Paſti:ie ꝓ Avecriis ip⸗ 
fiug K. ita qv certus Exitus upinde jungi 
poteſt. Acetiam plitando frifnam de Pa- 
ſtura in Dominico ſuo ut de Frodo & Jure 
non clamantes locum in quo. cc. Et quia 
Plitum þdice eſt i certum & core! fozma. 
And as to the Ivory for the two Steers, he 
pleads, That the locus in qus is parcel of che Man- 
ncur of AA. of which Marnour the Plaintiff was 
Selted; c. That there was ſufficient of * 
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for the ſaid Beaſts, and for the Cattle of all 
others who had Right, . Defendants join in 
Demurrer as to the Avowry for the four Steers, 
and as to the Barr to the Avowry for the twal 
Steers, they reply and maintain their Avowry, and 
further ſay, That no Perſon but ſuch as have 
Cattle Gates, &c. have any right to put in their 
Cattle, &c. That the Defendant H. and divers 
other Perſons were ſeized and poſſeſſed ( bad 
Pleading as is there obſerved) of 217 Cattle 
Gates, &c. to which it appertained to have the 
ſole and ſeveral Paſture, &c. and that the Plaintiff 
was not ſeized or poſſeſſed of any Cattle Gates, &c. 
per que, &c. and Traverſes that there was ſuſhi- 
cient Paſture for the eight Cattle, and the Cattle 
of all others who had right, &c. The Plaintiff 
demurrs; and for C = Eo qv Plitum il 
eft deceſſug ab Advocar ⁊ cognitoũ ſupius 
inde plitat Et qd' Jnductio Traverſie pꝛed 
kacit Traberũam ik minime neteſſat Et 
Plitum ill eſt repugnans. Vide 2 Lut. 
1157, &c. Et vide ante 180. 

Upon the Argument the Opinion of the Court 
was, That the Avowries were ill, becauſe no 
Title was ſhewn, either by Grant or Preſcription, 
to the Cattle Gates, as per Co. Lit. 121 a. 2 Leon; 
74. Lawſon and Hare*s Caſe. 

One Objection was made, That they who had 
Cattle Gates had an Eſtate in Fee in the Lands 
themſelves in which, &c. but the Court anſwer d, 
That they took no Cognizance of it. | 

Another Objection was, That in the Barr to 
the Avowry as tothe two Steers, the Plaintiff had 
alledged that he was ſeized in Fee of the Mannour 
of M. of which the locus in quo, &c. was parcel; 
And fo it might be, and yet not the Soil of the 
Plaintiff, bur the Soil of a Free Tenant of the 

Mannour 
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The Doctrine of Demarrers. 
Mannour. Sed now allocatur, For no Land is 
parcel of the Mannour, but only the Demeſnes of 
the Mannour ; and the Plaintiff had Judgment. 


2 Lui. 1161. 


NT Eo qd non 
d' þdice Mille c viginti Libre unguam 
mandat fuer ſeu aliqua pars inde unquam 
demandae fuit, Vide ante 160. Et vide 
2 Lut. 1230, &c. 

The Declaration is in Replevin for taking the 
Plaintiff's Cattle in the Stable, &c. Defendants 
make Cognizance as Bailiff of R. K. Executor of 
F. K. That the Locus in quo, &c. is parcel of the 
Mannour of T. and that William Earlof Strafford 
ſeized in Fee thereof, did by Indenture grant a 
Rent Charge to the Teſtator of 60 J. per Annum 
ifluing out of the ſaid Mannour for the Life of the 
Grantee, with a Clauſe of Diſtreſs for Non pay- 
ment within twenty days, being lawfully demand- 
ed; then ſets forth the laſt Will of the Grantee, 
and his Death, and the Diſtreſs for Rent · arrear. 
The Plaintiff demurrs as above, and the Defen- 
dant joins in Demurrer. 

The Plaintiffs Counſel inſiſted, That Executors 
of Tenant for Life were not within the Statute of 
32 H. 8. cap. 37. and that that Statute is to be in- 
tended of Executors pur auter vie, during the Life 
of ceſtuy que vie, and cited 4 Co. 48. Ognel's Caſe. 
1 Inſt. 162. a & b. 5 Co. 118. Edrich's Caſe. But 
it was reſolved that this Caſe is within the Sta- 
tute, 

Then he took an Exception to the Cegnizance, 
becauſe it is not thereby ſhewn in what Perſon's 
time the Rent became due, cr that the Land re- 
mained in the Seiſin of any one that ought to pay 
Rent, or in the hands of any other who claimed 
under him by Purchaſe, Gift or Diſcent, as the 

| Y 3 '  Sratute 


apparet p Cognikom ill 8pleria. 
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been to no pu 
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Statute mentions, and cited the Caſe of Miles & 


the Lands in which, &c. are not e 
with the Diſtreſs, it ought to be ſhewn by the 


Plaintiff ; and the Defendants had judgment by 


the Opinion of the whole Court. 

Vide 2 Lat. 12 30. The Reporter obſerves many 
Authorities and Preſidents for maintaining the 
Avowry ; and alſo obſerves that no Exception was 
taken to the Cogniz⸗ for that it was not al- 

that there was any demand of the Rent be 

fore the Diſtreſs, the Clauſe of Diſtreſs being for 
Non-payment of Rent at the days of pa „or 
twenty days after exiſfen legittime petit. But he 
ſays, if ſuch an Exception had been taken, it had 
rpoſe, as it is reſolved in Browne 
and Danery's Caſe. Hob. 208. 


il 2 Lat. 1231. In Replevin for taking his 
Cattle in a Place called Owerfield. Defendant 
ſaith, That he was ſeized of three Acres of Land 
in the Place where, &c. and fo Avows for Damage 
felant, and demands Coſts and Damages according 
to the Form of the Stature. Plaintiff demurrs, 
Er pro Cant, Ed qd pdice D. H. in Advo⸗ 
car ſua pᷣdiet᷑ non oſtendit quantitatem nec 
qualitatem pdict loci in quo, cc. As before, 
Fo. 18 1. And upon the Argument it was inſiſte d, 

I. That the Defendant ought to have alledged 
that the Locus in quo contained ſuch a number of 
Acres, &c. Sed now allocatur. 

2. That heought to havealledg'd of what Eſtate 
he was ſeized of thoſe three Acres, and the whole 
Court was of that Opinion. Aud Juſtice Powell 
laid, That ir had been ill upon a General De- 
murrer ; but leave was given to amend the Avow- 
ry upon payment of Coſts by Conſent. 2 Zur. 
7232 For the firſt Exception the 3 


— 


_m_ Willoaghby, 3 Cro. 547. Sed non allocatur, 
— | 


S BESS a my 


Ent. 
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ferrs to 5 H. 7. 28. pl. 11. And for the ſecond to 
8 


H 5. 4 pla. 16. 


tenet de Dns Manerij nec quomodo nec p 
gue Ser vicia ſeiſie exiſtit de terris tent de 
Wanerio Þdick qdque Plitum ct infozmale 
t incertum acetiam d Conſuetus aliegae 
eſt Vacug. Vide ante 181. Et vide Lev. 
Entr. 195. Et 3 Lev. 19c. 

The action was Treſpaſs for breaking his 
Cloſe, wocar? the Marketplace, and erecting. a 
Stall there. The Defendant juſtihed by Cuſtom 
of the Mannour for all Tenants to erect Stalls 
there for ſelling their Goods ; and that the Defen- 
dant being a Tenaot, and Butcher, erected a Scall 
for ſelling of Fleſh, whereupon the Plainti de- 
murred as above. 

1. And firſt it was objected, That the Plea 
was ill, becauſe tis nor faid that the Marketplace 
is within the Mannour, and then the Cuſtom of 
the Mannour could not extend to it. It was an- 
ſwered and allowed by the Court, in as much as 
the ſaid Cuſtom is faid to erect Stalls in pred loco 
in quo, &c. It is a ſufficient Averrment that the 
Locus in quo is within the Mannour. 

>» The Cuſtom is to erect Stalls to ſell their 
Goods, and the Plea is, That he had erected a Stall 
to ſell Fleſh, & ne dit ſuam, und it might be the 
Fieſh of a Stranger, as 2 Cro, 46. Burſer vers 
Martin, Treſpaſs Quare equum cepit a perſona le 
Plaintiff ; and becauſe tis nor ſaid Equum ſuum, 
Judgment was given for the Plaintitf : And io it 
was ruled to be done here; but this ſeeming to be 
a hard Caſe, the Court moved the Parties to agree 
to mend the Plea, and to go to Tryal upon the 
Merits, and fo they did, 3 Lev. 191. 


Y 4 WC - is 


He in plito ſdice non allegat qu Def. Tren 
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Eo qd Conſuetui in in ſpec eff 
minus apte placitae ac in fe inſufficien a 
incerta, ac tota materia ibm contene in 
Advocar ddice contineri debuit, &c, Vid: 
ante 183. Et 2 Lut. 1186, &c. 

The Action was in Replevin, for taking tw« 
Horſes in a Place called Dover Not:. The Defect. 
dants make Cognizance, as the Bailifls of Mar) 
and Elizabeth Savill, and their Guardian Mar) 
Bennet. Bar: al Cogw' that the Infants Fathe: 
commitred their Cuſtody to other Guardians, and 
derives a Title by a Demiſe from the other Guar- 
dian. The Defendant, by Replication, confeſle: 
the Grant to F. S. Brother of the Infants, and 
that the Locus deſcended to the Infants as Siſter: 
and Coheirs of the ſaid F. S. But he further ſays 
Eo qd' ſecundum Conſuetudꝰ &c. it belong d to hin 
to aſſign a Guardian to ſuch Infants, he at ſuch; 
Court by Copy admitted and affigned the fai: 
AA. B. to be Guardian to the faid Infants, an 
that he then admitted the ſaid Infants as Heirs tc 
their Brother. Plaintiff demurrs as above. Vid 
2 Lat. 1187. Where tis obſerv'd, That there is 
brief a Report of part of this Cafe, in 3 Lewin: 
395. in which tis ſaid, That upon long and in 
rricate Pleadings, and not well pleaded, one poin; 
only was reſolved by the Court, without regar. 
to other Defects in the Pleadings, ſcilicet, Tha: 
a Copyholder is not within the Statute of 2: 
Car. 2. to diſpoſe of the Cuſtody of the Infants. 
but that the Cuſtody ſhall be to the Lord, «v 
others, according to the Cuſtom of the Mannov: 
as to the Copyhold Lands, for the prejudice thai 
may be to the Lord, and for the meanneſs of rhe 
Eſtate. 5 5 


But 


2 


But as e Lutwyche) 
r 
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which is firſt affirm'd, That the Pleadings 
were not well pleaded, I ſubmit to the 
t of others, upon Conſideration of 
the whole Record, and of that which ſhall 
be ſaid afterwards, whether the fault was on 
his own part, or of any other, if there was 
any fault in the Pleadings : And as to that 
which he ſays, That the ſaid Point was only 
reſolved by the Court, that the contrary 
thereof would appear by what ſhould be there 
faid afterwards. 
And then he proceeds to ſhew the Points which 
were argued, with the particular Reſolutions 
upon them; and he mentions four Points 
were moved and debated by the Plaintiffs 
Counſel. 


1. Whether de jure, and without any parti- 
cular Cuſtom, the Lord of a Copyhold Mannour 
could grant the Cuſtody or Guardianſhip of an In- 
fant Copyholder in Fee within his Mannour, 
which is under the Age of 21. 

2. That if he could not, then if ſuch Cuſtom 
is well alledged in Pleading by the Detendant. 

3. Admitting that it is not, then whether the 
Father of ſuch Infant might by force of the Sta- 
tute 12 Car. 2. Conſtitute a Guardian of ſuch In- 
fant by his laſt Will ? 

4. Admitting that ſuch a Cuſtom is well al- 
ledged, whether this Cuſtom is not controlled by 
the ſaid Statute ? 


Theſe being anſwered, Two other Exceptions 
are alſo there mentioned : And the Reporter 
obſerves, That this Argument was mace 
Paſch. 5 V. & M. Regis & Regine, and 
then it was ordered to be argued again, but 
| never 
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until Zaſter Term 6 M. and then Judg- 
ment was given for the Defendant. 


And that Chief Juſtice Treby did briefly deliver 
the Opinion of the Court, and faid they were all 


1. That a Lord of a Copyhold Mannor had 
net any power by the Common Law, without a 
] Cuſtom to Grant the Guardianſhip of 
an Infant Copyholder within his Manor. 

2. That here was ſuch a Cuſtom ell alledg- 
ed. And 

3. That the Statute did not deſtroy the validity 
of the faid Cuſtom, or extends to a Copyheld as 
to this particular; for that it would be an altera- 
tion of the Cuſtom , and might be prejudicial to 
the Lord : And that was all which was reſolved 
by the Court. Lutwich pro Quer. Levinz.. proDef. 


it, Eo qu placitum Þdick per pdict J. T. 
modo & fo2ma pdick ſuperius replicando 
placitae materiaq; in eodem content” repug- 


. — * —— . 
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nans in ſe duplex & incertum eſt & taret Th 
koma, gc. 1 Saund. 160. mat 
The Action was Debt upon a Bond brought and 
by the Marſhal of the King's Bench againſt in! 

one Cook, Eſqʒ &c. See a Brief of the 21 


Report, Ame fo. 112. And fee after for 
the Judgment upon a Replication in hay 
1 Debt, and ſatisfaction acknowledged on wa 
| 1 the Record. he- 
or 
Ce 
da 


a. d quer decedit a Narr Et Travers 
rem mid Traverſabik. 2 Bro. 15. 


ſſ. Eo qd placitum illud eſt deteſſus ab 
Advo⸗ 


The Doflyine of Demurrers 
MWdbocat & Cogniford ſupinde platitat Et 
9 Anductio Traverſie Þdick fatit rraverſi- 
am it mie neceſſar Et placitum ii eſt re: 
pugnans. Ante 18a. Vide 2 Lut. 1160. See 
a little before in Replevin for ſix Steers, &c. 

l. Non tonſtat p placitum Þdick luperi⸗ 
us replicando placitar qu ſeripe Gbit in eo 
menfonae fuit tau ſub nulla alia Condi- 
fone qrm̃ in placits pdicr erpzeſſa eſf, Er ꝓ 
eo qd pdice JF. in placito pᷣdict᷑ non traver⸗ 
ſavit Anglice rravecſed q Bona c Catalla 
pat Þ. rempoze moztis ſue fuer onerabik 
cum obligatone menfonar, Ac p eo qd' 
placitum illud incertum exiſtit & caret foz- 
ma, cc. Auer jung in mozae. 

This Action was by an Attachment, at the Suit 
of an Attorney of the Common Pleas. 1. Upon 
an Indebitat Aſſumpſit for Fees, &c. 2. A Quan- 
tum meruit, for Moneys expended in proſecuting 
and defending of Suits, &c. 3. For Moneys recei- 
ved — Plainrif %s 3 Moneys upon 
an Inſimul computaſſet. dant pleads, Thar 
the 2 was — to one L. Sherifk of N. 
in 300 J. yet unpaid, and that he had not Aſſets 
above 10 J. to fatisfie the ſaid Bond. Replication, 
That the faid Bond was given for the true perfor- 
mance of the Office of a Bailiff 3rineranr, &c. 
and the Teſtator had performed all the Covenants 
in the Condition. Defendant Demurrs as above, 
2 Lat. I 626 5 ec. 

1. It was inſiſted, That the Plaintiff ought to 
have averr'd, that the Condition he mentioned 
was all the Condition, or to have ſhewn the 
whole at large, and then to have pleaded ro fuch 
* as were in the Negative; Sed non allacater, 
ſor if any other matter was compriſed in the 
Condition, it ought to be ſhewn by the Defen- 
dant. 9 Co. 1 1. a. Treſham's Caſe. 


2. It 
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all other Preſidents of Replications in the like 


The Doctrine of Demurrers. 

2. It was ſaid, he ſhould have concluded his 
Replication with an Allegation, that the Bond 
was kept on foot to defraud the Plaintiff of his 
Debt, as in Treſbam's Caſe and Co. Ent. 152: and 


Caſes ; Sed nom allocat Exceprio, for it is in the 
Plaintiffs Election to rely upon it, that it is in 
it ſelf an apparent Fraud, or to conclude as is be- 
fore objected. 

3. It was objected by the Plaintiff's Council, 
That the Barr was, that the Defendant had full 
adminiſtred, &c. Ante exhibition Bille ipſius quer, 
when as it ſhould be Ante impetrac brevis ipfius 
Quer, and that was held to be an incurable fault: 
And! Judgment was given for the Plaintiff, Idem 
1638. 


ſl. In Quare Impedit, p eo qd' P2ote- 
ſtatones in Nepl pdice G. ſuperius allegat᷑ 
minus ſuſñcieĩd in Lege ex iſtunt. Qdg pꝛe⸗ 
did G p Hiepl ſuam p dice non confitetur & 
evitat nec traverſat pꝛeſentatom̃ Domine 
Eliz nup Regine Anglie in Barra pdict n. 
ut pꝛekert allegat᷑ ac ꝓ co 4d Kept pdice G. 
tontinet in fe duplicem materiam, Ac p 
eo qd Traverſia Pdice non eſt bom̃ nec [uffi- 
tiens in Lege & traverſat id qd non eſt 
traverſibile, Winch. Ent. co. alias 8 10. Vide 
Winch Rep. 3. Judic' ꝓ Que. 


if. Eo qd non apparet p narratonem nec 
p gepl pdice Jö, qd pᷣdier J® unqm buit 
bonum & legle titim ad terras & centa in 
Conditone [cripe Obk pdick menfonae Et 
pdick Hep! non eſt ſufficiem̃ p eo qd pᷣdict J. 
2 negavit nec deſiruit titulum pedict' 


® he 


The Doctrine of Demurrerr. 
The Action was Debt upon Bond, with Con- 
dition that if the Defendant at the next Court of 
a Manor ſurrendred a Copyhold Meſſuage to the 
uſe of the Plaintiff and his Heirs; and if the 
Plaintiff might enjoy it without interruption of 
the Defendant, and one Lancelet Simond: Eſq; 
or either of them, or any other Perſons claiming 
any Eſtate, Right, Title or Intereſt under them, 
or either of them, Then, &c. After Oyer the Defen- 
= pleads a Surrender at the Court, and Enjoy- 
t by the Plaintiff according to the Condition, 
&c. Plaintiff replies, by a Demiſe made by the 
Lord of the Manor by Copy to one P. H. for 


her Life, Remainder to the faid L. S. in Fee, 


T.P. entred and was ſeized. That afterwards L. S. 
ſurrendred his Remainder to the uſe of the ſaid P. 
for Life, and after her Deceaſe, To the uſe of the 
ſaid L. S. and F. his then Wife for their Lives, 
and the Life of the longer Liver of them, and at- 
ter their Deaths to the uſe of the Heirs and Aſſigns 
of the ſaid L. Thar L. and F. were admited ac- 
cordingly, and then ſhews the Death of L. 
S. and P. H. And that after the ſaid Bond, and 
the Surrender made by the Defendant, F. 
S. entred and expelled the Plaintiff; and waz, 
and ftill is poſſeſſed according to the Cuſtom of 
the Manor. Whereupon the Defendant demurred 
as above, And the Defendant's Council argued, 
That the Surrender by L. S. to the uſe of P. H. 
for Life was void, becauſe ſhe had an Eſtate be- 
fore for her Life, and by conſequence the Re- 
mainders were void ; and F. S. took nothing by 
ſuch Surrender. 


Bur it was argued for the. PlaintiF, Thar if he 


in remainder of a Copyhold furrenders his Re- 
mainder to the uſe of the Tenant for Life, for her 
Life, and after her deceaſe, To the uſe of himſelf 
and his Wife: Tho' the Eftate limited = the 

enant 
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| juſt before the Obſervations upon the Cauſes of 


after, and cha 


The Doctrine of Demwurrers. 
Tenant for Life is void; yet the Eſtate limited 6 
the Husband and Wife was good by way of i 
preſent Eſtate. And ſo was the Opinion of thy 
Court, That the Eſtate to J. was good by way 
of a preſent Eſtate, and not by way of Remain. 
der : And 2 was given for the Plaintif 
una voce, Vide 1 Saund. 144, & 152. Tha 
a Surrender of a Copyhold in Fee a tempore wor 
tis is void. Id. fo. 151. 


iN, Al Counterplea de Voucher with ſeydr 
al Cauſes of Demurrer. 2 Sawnd. 32. Vide au 


murrer to Pleas in Barr, &c. 

NT. Qs placitum dice M. pzimo ſupiug 
replicando placitae eſt in ſe multipler @ 
non reſpond ad aliquam particular mate 
p ipſum E. in Bar placitae nec dedue vel 
poi? aliquem ſinguk Erie p Pziand triabik 
4 a then a Special Demurrer, as fol- 
OWS: 

d Þdice placitum pdic I. (ping re: 
pros platitat duplex eſt & duplicem in 

continet materiam, Qu placitum ill eſt 
ppler? in le repugnans pꝛegnans acArgu- 
mentativd & concludit materiam ſingul ad 
Exit Et traverſia illa in eodem placito 
content omitti debuit, ac qd rofne ejuſdem 
Traverſie pꝛed altera allegato de imode⸗ 
rate vel leniter ptuſſiom fugacon' c; chaſi⸗ 
atom non ponitur in Exit eademg Travers 
inſufficien' inducit Exif, 2 Lut. 1397. 

Trin. 4 V. & M. in C. B. The Action was 
Treſpaſs. 1. For violently beating of his Cattle 
at R. primo Sept. 3. V. & M ſo that they were 
much the worſe. 2. For the like Treſpaſs 5 Sep. 
&c. of 3 Horſes, 3 Cows and 
3 Heifers. The Daſendant pleads in Barr (there 


J 


The Doctrine of Demurrers. 
being no place certain named in the Declaration) 
that the Locus in quo is called Speltriggs, and the 
Freehold of the Defendant Hodgſon, and —_— 
fies for Damage Feſant by gentle chaſing and ba- 
ing Que ſunt eadem. Replication to the firſt Treſ- 
paſs, That the Def de ſon tort demeſue 
graviter & immoderate percs ſs, Cc. and Iſſue 
thereupon, and as to the beating, &c. of the three 
Horſes, in the Second Narr he pleads, That he 
was feized in Fee of a Meſſuage with the Appur- 
cenances in Ripon, and makes a ſpecial preſcripti 
on for Common in the faid Cloſe called 8 
Trips, for a certain number of Cattle for him- 
ſelf, and his Tenants inhabiting the ſaid Meſſuage, 
vich an Averment, that he was inhabiting the 
laid Meſſuage, and that in the third Year when 
the Treſpaſs was done, the ſaid Cloſe was uſed 
ior Paſture, and that the Graſs was carried away, 
whereupon he put in his Cattle. And to the reſidue 
of the Cattle in the ſecond Declaration he pleads, 
De injue (ua p2opr, cc. Abſq; hoc hd ead© 
Averi® fuer in þdic* Clo pdict? E. voc H. 
dampnum ibm kaciem put, cc. Defendant 
Demurs to the firſt part of the Replication es a- 
bove, (tho Iſſue was joined upon that before) 
and fo to the ſecond as before, and fo to thelatrer 
part, that the ſaid Cattle were not doing Da- 
mage, viz. Et pzedice E. & P. dic quod ps 
placicum Pdice W. p:1mo ſuperius repli⸗ 
tando platitat᷑ ac materia in eadem contene 
minus ſufficietd in Lege exiſt' (&c.) Et p 
Cauſis gc. as firſt above. Et pd E. & P. quo- 
ad pdier placitum ipſius ID. ſecundo ut 
dferi” ſupiis platitat' die, Ec. with a Ge- 
neral Demurrer. Et pdict᷑ E. & Y. quoad pd 
placitam ipſiug W. uic ar pkert lupus re: 
plicando placitat dic wich the Caules as laſt 
aove. 
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Et dice W. ex quo ipſe ſufficien' mates 
riam in Lege in placito tuo þdia' pzimo ſus] 
pius replicando placitae ad ipſum W. A 


ction' ſuam Þdice inde vers Þdice E. T P+ 
habend manutenend [upiug allegavit (c.) 
At pꝛius pee judic & dampna ſua, gc. 

Et Þdice W. ex quo (ct) in placito ſus 
pdice lecundo ſupiug replicando placitae, 
Et pdia? M. ex quo (et.) in placito ſito 
þdic' ultimo ſupius replicandoplacitae, (tc.) 
ut pꝛius, Fc. Vide 2 Lut. 1397, 1398. 

In Mich. Term. 4 W. & M. Judgment was gi- 
ven for the Plaintiff niſi, &c. as it was faid in the 
Court Book. But the Reporter ſays, he was 
ſitively informed by the Attorneys on 
both Parties, That the Jud t by 
the Court was for the Defendants, and that the 
Attorney for the Defendants had received Coſts 
raxed by the Prothonotary thereupon : But admit- 
ting (fays he) that Judgment was pronounced by 
the Court, yet the Opinion of the Court can- 
not be collected by it, for that the Defendants 
having demurred, Judgment by the Courſe of the 
Court is to be given againſt them, if no Counſel 


murrer, and as it appears by the ſaid Book, 
that no Counſel then appeared for the Defen- 
dants. But ( continues he) I was informed 
by the Attorney of the Plaintiff , That altho' 
ſeveral matters are ſhewn for Cauſes of the firſt 
Demurrer, it was only to amuſe the Plaintiff, and 
that the ſole, real Cauſe was; for that, that as to 
the firſt Treſpaſs, the words apud Ripon pred 
were omuted in the Replication to the firſt 
Treſpaſs. 0 


if, Qy 


IS. 


appeared for the Defendants to argue the Dre | 
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nate:. 
us. 


Py The De of Dem 1. ; 
a, A placitum dice J. $ e 


labir Qvq | D 
abi verificare debuit Acetiam placit illud 
intertum & ex iſſit & carer fozma, 


Ec. Ante 186. Quer jung“ in mozaer. 2 
Lut. 1460, &c. : 

This was an Action of Treſpaſs, and the Writ 
is for — ,. the Plaintiff s Wife when ſole to 
the Damage of her only. The Declaration is for 
Aſſaulting her, when ſole to the Damage of both. 
Bar proteſf the infufficiency of the Count, juſti- 
— by n Capias ad re- 

* A rĩt c i the 
Frans adn hehe em 5 

q 2 c. uit n[ult pred” E. propr 
with an Averment of the — the Perſon, 
RepP de injur? nd pp] ad abſq; tali Narranto. Et 
bee pet qe inquir 1 Defendant De- 
mur rs as above, and Plaintiffs join in Demurrer. 

The Defendant's Counſel took an Exception to 
the Travers in the Replication, That ic ought 
to have been Abſq; boc, that there was ſuch a 
Warrant, and not de injurꝰ ſus propr abſque ta- 
li Warranto, and thereupon to have concluded 
ad Priam'. But the Court inclined that the Repli- 
cation was good notwithſtanding. Then the Plain- 
riff *'s Counſel took an Exception, That the Barr 
was ill, for that it was not ſhewn out of whe 
Court the ſaid Cap iſſued, and for that the Plain- 
tiff had Judgment, unleſs Cauſe ſhewn the next 
Term, but no Cauſe was ſhe wn. 
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| and that par 
1 the reſidue had been fo imployed it the Plaintiff 
1 had not hindred it. Rep!” de injur ſus propr with 
| | a Traverſe, that the Bailiff * petal ot the cut. 


ting the ſaid 5 Oaks, and 5 Elms. Defendant 
Demurrs as above. 

Upon the Argument Juſtice Powel ſaid the Tra- 
verſe was ill, becauſe thereby is traverſed that 
which is not alledged by the Plea, for the Tra- 
verſe is, that the Bailiff had appointed the faid F, 
and V. ſuccidere eaſdem quinq; quer & quinque 
ul mos, and the Plea is, That he had appointed 
them ſuccidere & capere aptum & con venien ma- 
18 eremium, &c. and of that Opinion was the 

 BÞ whole Court. Bur Judgment was given for the 
. 10 * Plaintiff, That che Barr was il, becauſe it 
4 was 
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— own 
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EY. ut ins 
ide Ante 186, vide 2 Lut. 1501,&c. - 
The Declaration is in Treſpaſs for taking of 
his Grain, &c. Defendants by their Barr preſcribe 
"for a Market, and for Stallage and Toll of all 
Grain which were brought to be fold, or deliver- 
ed, or contracted for upon any Market-days. 
That one J. F. at the time of the Treſpaſs 
brought to the ſaid Village five Quarters of Bar- 
ly, and fold them to the Plaintiff, and fo juſtify 
taking Toll. RepP per ſoz tort. Demeſne, with a 
Traverſe, That the faid five Quarters, &c. were 
ſold within the faid Marker. Defendants Demur 
as above, And Judgment was given for the Plain- 
tiff, becauſe no Place was exprefly named where 
the Barly was fold. Ir is obſerved, that Juſtice 
Powell faid, That there was no neceſſity to plead 
all the Charters, and that the King may not grant 
a Toll for things not brought to the Market to be 
fold ; and the Vill in this Caſe ſhall be taken for 
the Market. Vide 2 Lat. 1502. Hardres 504. 


How a Corporation ought to preſcribe where it 
has ſeveral Names, &c. 


E caret fo2ma ſcilicet in traverſando pdict . 
ID. Ducem S. Nepotem pþdict” Ducis pꝛimo 
ment᷑onat᷑ fuiſſe ſeit de advocatone pᷣdid ut 
de Feodo Talliats, Ante 186. Vids 2 Lut. 
1664. | 


fr. Qs placitum ilk eſt incertum duplex Que ic fe. 


fore he makes no Obſervations upon it, but oni 
that there is a grand prolixity in 
after that thereby it is alledged, that 
of Hertford was ſeized. for the Term 


tea limitant ſpectam, or by words to 
and that he (with ſeveral others). was 
with the Defendants in the Caſe, which is 
reaſon that no more is ſaid of it. 


7. Qn Þdice M. non de novo aſſignabit 
aliquem locum in certo in quo trans PÞdice 
unde ipſe ſuperius ſe modo querie faca 
fuit, nec direce allegavit eandem trans fi 
eri in dico loco in Cod Barra ipſius G. 
pdia” ſpecificar. Def. jung in mozae. Vide 
Ante 181. Et vide 2 Lut. Ent. 1401. 

The Counſel of the Defendant inſiſted upon 
two Exceptions. Firſt, That the Plaintiff ought 
to have concluded his Replꝰ ad Patriam, and not 
with a Traverſe ; for his Replication contains no 
new Aſſignment, for that always alledges that the 

lace mentioned in it, is other than in the Barr; 
Bur he agreed with the Defendant, that the place 
alledged in the Barr, is the true place where the! 
Treſpaſs was done, and which is in Controverſie be 
tween them, and then the Barr is not to be taken 
as a Common and Fictitious Barr, but as a Real 
Barr, and according thereto the Parties ought to 
demean themfelves in Pleading, and then ſets 
forth ſeveral Cafes whereby ir may plainly ap- 
pear ; And if fo, then (ſays he) it will follow, 
that the Replication with a Traverſe ag here, is ilk 
| . For 


The Ddfrine of Demarrers. 

For it ought to be concluded thus, /cilicer, That 
1 — and — UW the 

2 petit qd inquirat” per Priam, 

and ſo are fix ſeveral Preſents in Ro al tit. Treſ- 

aſs in Franktenement, 1, 2, 3. 7,9. 10. Af. 

Ent. 504. and in 11 H. 4. 95.4. Iſſue is taken 


292 2 | 
A xception was taken, That in the 


taking and carrying away one Cart load of Poſts 
is omitted ; And that was held to be an incurable 
Fault. And the Defendant had Judgment, for, by 
reaſon of that omiffion the Plaintiff had not main- 
tained his whole Declaration, and referrs to ano- 
ther Caſe between the faid Parties which commen- 
ces, 2 Lat. 1414. wherein the Defendant p'cads 
Judgment in the former Action, prout per Record, 
and Averment of Identities, and tho? no Judgment 
is entred on the Roll, nor any Rule to be found 
for Judgment; yet the Reporter ſays as far as 
he could ' apprehend the Opinion of the Court 
was with the Defendant. 


G. duplex ſive tripler eſt videlicet in juſti- 
ficando (licet inlufficient') intrafon© ipſius 
G. in elm̃ ipſiug J. pꝛed' necnon in aſſig⸗ 
nany al inſule & 6berafoid qm̃ idem J. lup 
ius allega vit. Aceciam traverlando inſule 
E verbatom ilk per ipſum J. ſupius cog 
Et etiam eo gd Traverſia pꝛedid' et omni- 
no ſuperſſua & redundans ac dida rtiepli- 


187. Et vide 2 Lut. 1436. 

The Declaration was for an Aſſault, &c. at H. 
Defendant as to the wounding Pleads Non Cul, 
And as to reſidue juſtifies in defence of his Poſ- 
ſeſſion in a Cloſe in C. in the fame County, wich 
24 a Tra- 


Replication before the Traverſe, the Treſpaſs in 


tat᷑o eſt incerta & caret fozma. Vide Ante 


341 


N. Ad idem placitum ſive Replicato Þd' 4 fl. ult. 


342 


Treſpaſs. 


| faid Cloſe. that his Entry, &c. was in per 
& trans viam in codem clo ex 872 
frone uſitatꝰ & gavis And the Defens 


The Doctrine of Demurrers. 
« Traverſe that is Guilty 


1 


at H. or out of thall 


dant with viclency aſſaulted him Abſq; hoc 44 
molliter manus impoſuit, &c. — 
murrs as above, but judgment was given 

Plaintiff, 2 Lur. 1437, 1438. 


ſl. An Keplicato iſta eſt Mrgumentati. 
ba, negativa p2egnang & omnino incerta. 
Et pꝛed D. per p2edice placitum ſuum non 
affirmat qv ipſa lola eſt put debuit, Acecid 
placitum illud eſt duplex & inſufficietd Et 
caret fozma, c. Vide Ante 188. Et vide 
2 Lut. 1640, &c. = | 

The Action was Caſe. (I.) Upon a Promiſe 
for Goods fold. (2.) Upon a Quantum meruit for 
other Goods fold. (3.) Upon an inſimul compe 
taſſet for Moneys unpaid. After ſeveral Impar- 
lances, the Defendant pleads in Abatement, that 
the Plaintiff was married to H. D. after the Writ 
purchaſed. Repl. That after the Writ purchaſed 
ſhe did not take to Husband the faid NM. D. De- 
fendant Demurrs as above, See the Report before 
upon Obſervations ſur Abatement in Caſe, 24.3. 


fl. Qs pzedid' Henricus traverlat quan- 

— kent pꝛediet᷑ Þ detimis ut pꝛefert᷑ ex: 

vor, Ge... 

, The Action was Treſpaſs for entring his Cloſe, 
and taking and carrying away five Loads of 
Graſs, &c. Barr, That one of the Defen- | 
dants (being a Layman) at the time, &c. was 
ſeized of the Tythes of Graſs of the faid 
Cloſe (without ſhewing how) and that the 
faid five Loads were T ythes ſevered, &c. and 
ip juſtifie: Repl. De injuria ſua propria 

| \ A bſe 71 | 


The Doctrine of Demurrers. 
Abſq; hoc, that the faid five Loads were 
Tythes ſever d. Defendants Demur as above, 
and the Plaintiff joins 
1313 @ 1316. 


E Ir is there obſerved, That this Caſe is repor- 
ted in 3 Levinz. 228. But beſides what is repor- 
ted in that Book, it is faid an Objection was 
made by the Plaintiff's Counſel, That the plea- 
| ding of a Seizin, &c. without ſaying of what E- 
ſtate, was not being in a Barr: Sed non al- 
locat, Yet it had been ſaid (ex relatione Servien 
Carthew) to be ill in Avowry upon a ſpecial De- 
murrer. But the Reporter 


oaGant. 


becauſe it may be, that he was ſeized is on 


liſe Life or for the Life of another, in Tail General 
for or Special, or in-Fee. | 

2 2. Another Exception was taken, That the 
ar- Defendant being a Layman could not plead a Sei- 
hat zin of Kythes, which ing to Saunders and 
7rit Sandford Caſe, 2 Gro. 437. (which was cited 
ſed to that ſe) ſeemed to be a ſtrong Objection. 
Je. Sed nom allocat. 
an⸗ 

ex- 

ole, 

2 

SF 
was | OBſer- 
ſaid 

the 

and 

ria 


in Demurrer, 2 Lat. 


makes a Quere, if 
that need to be, for it is altogether uncertain, 
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Obſervations to the je Canſes of Dinar 4 


upon Rejoinders, Cc 
l. _ Aejune du eft Argumentativa; 
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apte piacitae . 
jungi poteſt eo qd materie 
— 1 Erie 
ide 


to contene 
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—— aſſumpſir for Goods 
fendant pleads Barr by deins Age. Repl. Prote- 
ſtando q Þ plac itum illad ac materia in eodews con- | 
tent minus 2 in * 25 Qag; 3 
dem H. ad placitum illu & forma pr 
placitat weceſſe non habet nec per Lg — 
tenet” reſpondere Eo qd” placitum illud eſt omnino 
inc ertum atroum repugę nan, Proteſtando 
eciam qe pred remporibus quibus promiſſion' & 
aſſumpeon pred” in fred Narr — H. ſuperius 
menc onat fad fuer pred W. O. fuit plene 
Etats. 21. r & 74 infra | 
Etat prout pred” M. O. um ſuum præd 
ſupertus e pro 4 idem H. dicꝰ 
24 parcell bonoram mercimon” & are bandix 5 
e. were neceſſary and convenient for the De- 
fendant, &c. Rejo. That they were not neceſſa- 
ry and convenient for him. Et de boc pon ſe ſuper 
Priam, &c. The Plaintiff Demurrs as above, 
And the Defendant j joins in Demurrer. 


And 


2 


that there is ſore difference in the Pleadiogs. 


Note, The Caſe of Vilet, is upon an Aﬀumy- 

brought againſt him by one 
fant by his Guardian for 50 J. and 12 L for r Nie 
ney by him received to the Plaintiffsuſe. The De- 
fendant pleaded Now aſſi 
Plaintiff Demurs, And the Defendant's Counſel in- 
ſiſted, That this and all Actions on the Caſe for In- 


fants, &c. (except for words) were limited to fix 


Years, and not excepted in the ſaving Clauſe of the 


Act. Sed non allocatur, for by the Court this Ati- | 


on on the Caſe is within the Equity of the ſavin 
Clauſe of the faid AR, altho it is not — 
for the intention of the Statute was not to pre- 
ſerve a little Action on the Caſe far ſlanderous 
Words in reſpect of Infancy, and not to fave an 
Action for the Infant for 1 Duty as here; 
wherefore it was adjudged for the Plaintiff. 
It was faid "Oy That the Infant here oughe 
to ſtay till his full for that he could not 
purſue his Action, but according to the words of 


the ſaving Clauſe of the AR, which is in fix | 


Years after his full Age. Bur this was not re- 


gal ws 


infra ſex Annos. The 
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147 


That was Debt upon 

the Plaintiff harmleſs concerning certain Mari- 

ners Tickets delivered ro the After 

Oyer the Defendant pleads in Barr, that he ſaved 

the Plaintiff harmleſs. Repl. That the Plaintiff 
was arreſted concerning the faid. Tickers, and 

expended 20 s. for his Diſcharge. Rejoynder, 

That the Plaintiff falſly procured himſelf to be 

arreſted, and Traverſes that he was arreſted, alir?. 

Plaintiff Demurs as above, And the Defendant 
joins in Demurrer. 


Two were taken to the Barr. 

1. That to plead Q indempn conſervavit 
Quer was too general, and that the Plea ought 
to have ſhewn how he had faved him harmleſs ; 
and cited 2 Co. 4.4. 2 Co. 363. 3 Cro. 25 3. 
5 Ed. 4.8. as Authorities in the Point. 

But the Court gave no reſolution to that Ex- 
ception, neither was it neceſſary to do it at that 
time as this Caſe was. But to the Reporter it ſeems 
no advantage could have been taken of it with- 
out Special Demurrer , and that it was now in 
vain by the Replication, as the Court held in the 
Caſe of Cutler and Paſte, Soutberne and Halker. 
I Lew. 194. : 6 
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is alſo 

which 
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plication 


That he was arreſted by Proceſs out of the 
fr. Qu 


and the 
It 


1 


* . 


— ba 
own procurement, 
ception, 
fozma, t. Ante 


Ex 


* 


not ſay in what place that 


held at the ſame time: But no menti- 
en was made of that Exception; but as it ſeem'd 


that deſect was aided by the 


and Mare. And the Defendant ' 


infre ſex annos. See the Report 


before fol. 130. Par. 2, Oc. 


7 
4 
5 
2 
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but does 
al 


by 
that it was by the P 
this was ruled to be a 


— 
good 
adgment, x Lat. 428. 


Act was in Caſe for inordinately riding 
of a lent Horſe, and Trover and Converſion for 


a Horſe, Geldin 
pleaded Non C 
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eſt omnino inſufficieid at etiam Rejuncto pd 
This 


omnino incerta eſt & caret 


189. 1 Lut. 100. 


the Defendant confeſſed that the Plaint 
reſted, &c. 


there noted, 2 the Plaintiff in his Re 
corre, MN. On dic B. traverſat materiam 


; 


Plaintiff had 


Court was 
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+ traverſabi? Er qv inductio ad Traverfiam 
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eſtator cri uum 
hat ** — and he 
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230. Browne and Purchaſes Caſe to this Y 
1 Brownl. 49. 1 Saund. 328. Cro. Eliz. 462. 
it 


but it was anſwered by the Counſel on the other 
nt That there was no need to alledge in the 
that the Teſtator was obliged per Scripture 


Plex 

Obligetorium, and that ſo it is adjudged, 1 Reb. 

$08, and fo is Coke's Ext. 149. where it 100 — 
| os |  yuage 


8 6 * * * £ -. 1 
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—_ 1 mes. I 
judged good upon 872 | . hs 2 I" 
Brown"; Ext. 2d part, 88 & 96. Lib. Placitan i 
149, 157, & 179. And the Court was of that 
like Opinion: And it was faid by the Cnief Ju 
1 ſtice and Juſtice Powell, That none but the Party 
| his Heirs, Executors or Adminiſtrators, may plead 
' | Non eft faltum ; and by Juſtice Powell, That the 
Plaintift may not infiſt upon any thing but only the 
Fraud, and that the Opinion in Green and Wil. 
cock's Caſe, Cro. Elix. 462. had been of a long 
time exploded : And there was no- need to plead, 
That Judgment was pro juſto & wero Debito, for 
it ſhall be ſo preſumed prima facie ; but the Plain- | 
riff had leave to diſcontinue upon payment of 
Coſts. 1 Lat. 662. 


t Vd in capiend Exie de c ſup Tra$bſia 
þdick, pdicus J. A. addidit alia verba que 
in Traverſia ili non continentur [tilt hee | 
verba (ipſiug Jobis Adams) que perver- 
tunt ſenſum ejusdem & penitus omitti de- 4 
buer, Dek. jung' in mozac. I 
This was an Action of Debt by the Plaintiffs, 
as Executors of R. N. Defendant pleads in Barr 
a Compoſition with the Teſtator and other his 
Creditors, provided that within two Months the 
Defendant ſhould aſſign and ſecure the Tithes 
of the Rectory of S. to the uſe of the Creditors as 
Counſel ſhould adviſe, and ſays V. B. his Counſel * 
adviſed a Letter of Attorney to V. H. to recewe of 
one Humber ſtone, Tenant of the Parſonage Houſe, 
the Tithes, c. for the uſe of the Creditors, and the 
Defendant bound hirfelfin 50ocl. not to make void 
the faid Authority, and feaF'd and deliver'd the ſame 
to V. H. Repl. Proteſ# That the Plea is inſufficient, 
pro Placito, That the faid Writing is no reaſonable ? 
' Afignment, but made by Covin, &. and tra- } 
verſes, Rejo. That V. B. fuit Conciliarius ad 
| Legem 


Debt per Exec, 


— A. prout lacitum ſuum med? 
ſuperius ſupponitur. 'E: & bee " ſe ſuper Fa- 
riam, &c. Plaintiffs demurr ut ſapra, and the De- 
dant joins in Demurrer. 1 Las. 678. 
be Plaintiffs Counſel inſiſted, 1. That the 
1 Letter of Attorney was not a reaſonable Aſſurance 
| to the Creditors, according to the intent of the 
3 Compoſition, and alledges ſeveral Rea- 


2. A ſecond Exception to the Plea was, That 
the Defendant ought to have pleaded, that he had 
given notice to the Creditors what Advice was 
given by his Counſel, and that a Letter of Attor- 
ney was made in purſuance thereof, and to whom 
it was made, and at what time, for otherwiſe it 
was impoſſible for them to know it. 5 Co. 19. b. | 
and 3 Cro. 298. Stafford and Bortome's Caſe. . | 
Judgment was given for the Plaintiff, becauſe the 
Deane had not-pleaded that Hunuberſtone had | 
my, and whit Tile tothe Tikes, Sr. And for i | 
that reaſon only without ſpeaking to the other 
Matters. 

Nite, That the Security was to be made by ad- 
vice of Counſel learned in the Law, without 
any mentioning what Counſel, whether of 
the Creditors or of the Defendant ; but that 

was not inſiſted on upon the Argument. 

Yet vide 3 Mod. Rep. 191. Hayward and 
Suppye. 0 


N ed materia Kejundtionis ili eſt nova Treſpafs ven 
materia Junioz & ſubſequens materie in 592 & Feme. 
barra ſua pdick inde ſupius allegar, non 
fo:tificans leu manutenens eandem barram 
ſed omnino deceſſus eſt abinde, acetiam 
ubi iſta nova materia in Rejunctone ſpeti⸗ 
ficae ſupponitur eſſe jurta fozmam Statuti, 
materia in bar ra Þdick contene Wr 
eſſe 
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The Deftrine of Demnuirrers. 
effe ſecund® coẽm Tegem, Ante 190. Vide 
2 Lut. 1424, &c. | 
The Action was in Treſpaſs againſt Husbar 
and Wife, for breaking and entring his Houſe | 
S. by the Defendant Mary, and taking and car 
rying away his yay By feng dry 


demiſed it to the Plaintiff, to hold 
Year at 345. per Annum, and becauſe 
7s. Was Arrear at Michaelmas, Defendant 
entred and diſtrain'd, . with an Averment 
ſunt eadem, c. Plaintiff replies, That 
' Diſtreſs the Defendant AM. uſed and fold 
. diſtrained. Rejo. That immediately 
Diſtreſs the Detendant MA. gave notice of the 
ſtreſs at the ſaid —_ not _— 
plevied within five days, the Defendant wi 
Conſtable of S. cauſed the Goods to be 
at 7 J. 15 s. and fold the Goods at the 
to s unknown, wiz. for 7. is 5. 
eadem, &c. and Traverſes that the 
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the Plaintiffs Counſel. 

(1.) To the Barr, in which it was ſaid, Tha 
the Defendant Fobn was ſeized in Dominico ſm 
Ade Lot gag tot oy 
of M. his Wife, which is no good Pleading, 
they are both ſeized in the Right of the Wie, and 
ſo are all the Preſidents. _ 

(2.) That by the Declaration the Wife is only 
charged to be the Treſpaſſer, and yet to all the 
| Treſpaſs præter, & They have both pleaded] 
Q# ipſi non ſunt inde culpabiles, and alſo = 
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The Doftrine of Demarrers. 
CuP to detaining the Poſſeſſion of the Houſe, and 
that is bad Pleading after Verdict. 3 Cro. 883. 
Cox and Crapne!}, which was affirmed in Error, 
as by 2 Cro. J. | 

(3.) That the Rejoinder was a to 
the Barr, by reſorting to the Statute after a Juſti- 
fication by Authority of the Common Law, which 
ought to have been alledged in the Barr. 21 H. 7. 
25. b. Co. Litt. 304. a. 1 Lev. $1. 1 Sid. 142. 
and 1 Keb. 376. 

() That in the Rejoinder it is alledged that 
the Goods were Appraiſed by three ſeveral Per- 
ſons ſworn by the Conſtable ; whereas by the 
Statute he has only Authority to (wear two; and 
if the third was void, he ought not to have inter- 
medled, and the Defendants ought to have plead- 
2 the two were Sworn and Appraiſed the 


$. 

Little was faid by the Defendant*s Counſel, but 
only to the farſt Exception to the Rejoinder, That 
they had juſtified the taking the Goods, &. 
by the Defendant M. and that when a new 
Matter is ſhewn by the Repl. it is time enough to 
ſhew that it was legally done by force of the Sta- 
tute : Bur if the Plaintiff had declared of raking, 
carrying away, uling and ſelling of the Goods, 
then the whole Matter of the Juſtification ought 
to have been alledged in the Barr, and cited 30 H. 


6. 37. and that ſeemed to be a plauſible Anſwer. 


But the Court gave Judgment for the Plaintiff 
upon the firſt Exceptions, being clear, with- 
out any Reſolution of the other Exceptions. 
2 Lut. 1426. 


Aa Obſervations 
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the reſidue juſtifies the Treſpaſs as t of Hen 


The Doctriue of Dahurrers. 


Obſervations, &c. upon Demurrers to 

Surrejoinders, &c. together with ſe- 

veral Continuances and Judgments in 
Demurrer. | 


EE Co. Ent. 186. Q Traverſia eſt inſuf- 

ficiens in Lege, &c. But this being in Eject- 
ment, I ſhall not inſiſt further upon it. 

1. See Coke's Ent. 272, &c. In Error, The 
Action is in Treſpaſs againſt four Perſons. 

2. The Defendants plead the Commion Barr. 

3. Then the Plaintiff aſſigns the place de Novi 
with Buttels. 

4. The firſt Defendant pleads in Barr to the 
new Aſſignment, Nen CuP as to and as to 


Lord Cromwell, and by his Precept, as the Soil, 
Cloſe and Freehold of the faid H. Lord C. 

5. The ſecond Defendant as to the new Aſſign- 
ment pleads after the fame manner as to the other 

art. 

f 6. The third Defendant pleads after the fame 
manner as tu other part. 

. The fourth Defendant pleads after the ſame 
manner to the other part. 

8. The Plaintiff replies to the Plea of the firſt 
Defendant, by Copyhold Lands deviſable in Fee for 
Life or Years, and ſhews a Feoffment of the Man 


nour to Utes, the Statute of Uſes, Survivorſhip ol 


the Feme ; That the Feme cepit in virum P. De 
minum S. and a Grant by Copy to the Plaintil 
in Fee, Remainder to H. Lord C. executed, and 
then the Treſpaſs committed, the Plaintiff being 
{yu ſeized in Fee, Cc. 

9. The 
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9. The like Replication to part of the Plea of 
the ſecond Defendant ; and, 


to 10. As to reſidue of the Plea of the ſecond De- 
ſe- fendant, he ſhews a Diſſeiſin made by the ſaid H. | 
4 Lord C. and the Plaintiffs Re- entry; and that 9 
mn the Treſpaſs was media inter Diſſeiſinam & Rein- | 
tration:m. | 


11. The Plaintiff replies to the Plea of the third 
Defendant in like manner as to the Plea of the firſt 
Defendant (numb. 8.) only ſhews grant of one | 
parcel in Fee by one Copy, and a grant of the | 
other parcel by another Copy. | | 

12. The like Replication to the Plea of the 4th 
Defendant as to the Plea of the firſt. 

IF Rejoinder by the firſt Defendant, Prote- Rejo. | 
ſtando, That the Lands were never demiſable by | 
Copy for Years, or then were demiſable by Copy h 

| 


as the Plaintiff alledged, pro Placito, That one 
Acre of Wood called Fulford's Haugh Grove, was 
alſo parcel of the Mannour demiſable in Fee or for | 
Life; then ſhews a Grant of parcel by Copy to the | 
Plaintiff, of which the ſaid one Acre was part, arid 

that the Plaintiff made voluntary Waſte in the ſaid 
one Acre by cutting down five Oaks, and fo for- 
feited, and the Lord entred, ſhews the Remainder 
executed, and ſo juſtifies as Servant. 

14. The firſt Rejoinder of the ſecond Defen- 
dant to part of the firſt Replication, much like the 
Rejoinder above, and fo juſtihes as Servant. 

15. The ſecond Rejoinder of the ſecond De- 
fendant to other part of the firſt Replication, he 
maintains the common Barr, and Traverſes the 
Grant by Copy to the Plaintiff. 

16. Rejoinder of the ſecond Defendant to the 
ſecond Replication, maintains the common Barr, 


and traverſes the Diſſeiſin. 
" hs v 17. The 
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17. The firſt Rejoinder of the 3d Defendant to 
part of the Replication, like that above at num- 
ber (13.) 

13 The 2d Rejoinder by the 3d Defendant, 
Proteſt ando nom dimiſibil prout in Repl' ; pro Pla- 
cito, that there are more Copyholders within the 
Mannour, ſhews the forging of a Deed by the 
Plaintiff concerning the Cuſtom of the Mannour, 
and a Cuſtom to cut down Trees without Im- 
peachment of Waſte forged, forfeiture of his Eſtate 
to the Lord, the Remainder executed, and juſti- 
fies as Servant. 

19. The 3d Rejoinder by the 3d Defendant to 
the other part of the Repl. is like that above at 
number 13. 

20, The 4th Rejoinder by the 3d Defendant 
to the reſidue of the Repl. maintains the Common 
Barr, and Traverſes the Grant by Copy to the 
Plaintiff. 

21. The firſt Rejoinder of the 4th Defendant 
to part of the Repl. the like to that above num. 18, 
of Forgery and Forfeiture, 

22. The 2d Rejoinder of the 4th Defendant to 
other part of the Repl. ſhews the Entry of H 
Lord C into the Mannour, the Plaintiffs Copy, 
in which was contained Suit of Courr, a Coun 
held, and the Plaintiff did not appear, but cflvined 
at the 2d Court, he made default, the like at the 
3d and did not eſſoin; the like at the 4th, and fo 
at the 5th 3 ſhews a Proclamation made before 
every Court, and that the Plaintiff voluntarily & 
contemptuouſly withheld his Suit at Court, and 
fo forfeited, and the Lord entred, and juſtifies en 
_ rring the Cloſe, & c. as Servant. 

2.7. The 2d Re joinder of the 4th Defendant to 
the reſidue of the Repl. maintains the common 
Parr, and traverſes the Grant to the Plaintiff by 


Copy. 
2 &+ The 


maintains his Repl. of Grant 


the Treſpaſs. 

25. Surrejoinder to the firſt Rejoinder of the 24 
Defendant, as laſt above. 

25. Surrejoinder to the 2d Rejoinder of the 24 
Defendant, maintains his Grant by Copy againſt 
the Traverſe, and Iſſue thereupon. 

27. Surrejoinder of the laſt Rejoinder of the 
2d Defendant, maintains the Diſſeiſin againſt the 
Traverſe, and Iſſue thereupon. 

28. Surrejoinder to the firſt Rejoinder by the 
3d Defendant, maintains his Repl. Grant by Copy 
to the Plaintiff ; Cuſtom to cut down Trees upon 
Fulford"s Hough Grove, without Forfeiture; Thar 
he cut down the Oaks, remainder of the Mannour 
executed, and ſhews the Treſpaſs. 

29. Surrejoinder to the 2d Rejoinder by the 3d 
Defendant, maintains his Repl, Game by Copy ta 
the Plaintiff in Fee, Conference berween the Te- 
nants concerning the Cuſtoms, that they all agreed 
to reduce their ancient Cuſtoms into Writing, and 
traverſes the forging of the ſaid Writing. 

30. Surrejoinder to the 3d Rejoinder of the 3d 
Defendant, maintains his Repl. Grant by Copy 
to the Plaintiff in Fee, remainder of the Mannour 


exccuted. The Lord ouſted the Plaintiff, in which 


time the Barn fell, and traverſes the voluntary 
Waſte. , 

31. Surrejoinder to the 4th Rejoinder of the 
zd Defendant, maintains the Grant by Copy to 
the Plaintiff againſt the Traverſe, and Iſſue there · 
upon. | 


Aa 3 31. Surre- 
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32- Surrejoinder to the firſt Rejoinder of the 
4th Defendant, maintains his Repl. (&c) as above 
8 — inder he 2d Rejoinder of the 4th 
3. inder to the 2d Rejoin t 
"Ref ery maintains his Repl. Grant by Copy 
to the Plaintiff in Fee, Remainder executed, the 
Lord entred and ouſted the Plaintiff, and made a 
Leaſe to a Stranger, Re-entry by the Plaintiff, and 
then the Treſpals. 
34. Surrepinder to the 3d Rejoinder of the 4th 
Defendant, maintains the Grant and Copy againſt 
the Traverſe, and Iflue thereon. 


25.. The firſt Defendant demurrs to the Surre- 
joinder, Ea qd þdice J. T. in płito ſuo þdict 
non denegat Daſtum pdice allegae in płito 
ipſius T. ſupius rejungendo plitae nec ad 
DVaſtum ill in plito ſuo pdice {upiug rejun- 
gend plitat᷑ [nffic reſpond, cc. 

35. The ſecond Defendant demurrs upon the 
Surrejoinder to the firſt Rejoinder, Es qd", Ec. 
as laſt above. 

37. The third Defendant demurrs upon the 
Surrejoinder to the firſt Rejoinder, Et p Eauſis, 
Qd' þdice J. T. in plito ſuo þdice allegat 
qd in & ſup pdice Act bolci vocae Fulford's 
Haugh Grove, a tempo2e cujug contr mem 
homim̃ non exiſtit ſemper uſitat᷑ exiſt s 
tenem̃ Cuſtumar þdice Ace bolci voc Ful- 
ford's Haugh Grove p Copiam Rotut᷑ Cut 
ſetundũ Cons Manerij pdiet ꝓ tempoze er- 
iſtew a toto tempoze ſupzadic uſi fuer & 
conſuever ſuccidere quereug & boſcum de & 
ſup pᷣdid' um̃ Act bolci crefcefd & guere E 
bofe ili abſq; fozigfadut & amiſſione ejus- 
dem Act boſci aut aliquozum ak tert ct 
tentoz. p Cop Aotu? Cur Manerij Þdie? 
tent ad eozum libertar ulum ſuum ppe 
* exponere 


———_—  — Demurrers. 
convertere, Ubi idem 
plito "fo it egaſſe debuiſſet Cong ii! 1 
I Maner m dick Ec. 


38. The third Defendant takes Iſſue upon the iſſue 


. to the ſecond Re- 


join 
39. The third Defendant takes 1fue upon the 


Traverſe in the Surrejoinder to the third Re- 
joinder. 
40. The fourth Defendant takes Iſſue upon the 


2 of Forgery in the Surrejoinder to the firſt 
Rejoinder. 
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41. Rebutter by the 4th Defendant to the geburt: 


Surrejoinder to the 2d Rejoinder, confeſſes the 
Entry of the Lord and the Ouſter, and the Lea: 
to the Stranger, and the Plaintiffs re entry; then 
ſhews a Court held, and the Plaintiff did not ap- 
pear, but effoin'd to the next Court, that he made 
Saar and no eſſoin at the 2d, and ſo at the 3d, 
4th and 5th, but ſubſtracted his Suit of Court 
againſt the Grant, Et boc parat eſt werificare 
Unde ut prius pet? Tudic' Et 44 predictꝰ F. T. ab 
Attione ſus predict inde wers ipſum F. A. ha- 
bend” precludarur, &c. 

42. Plaintiff joins in Demurrer with the firſt 
Defendant. 

43. He joins in Demurrer with the ſecond De- 

dant. | 

44. He demurrs to the Rebutter by the fourth 
Defendant, and the fourth Defendant j joins in the 
Demurrer. 

45. I Juſtie adviſar ——Et quia Juſtie 
hic te advilare volunt de 4 ſup omnibus & 
ſingulis ſepat Plitis pzed unde partes pet 
lupius ſeparatim ſe milerunt in Judiciid 
Cur pꝛiuſqm̃ judiciid inde reddunt dies dar 


eſt partibug Þdice hit uſque a die Palche 


in quindecim dies de audiend inde Judicio 
Aa 4 ſuo 


de Doctrine of Demurrers. 
ſuo eo qv iidem Juſtie hie inde nondum xe. 
46. Et quoad triand omnes leperak Erie 
ice p Pziaiid triand ſuperiug ſeparaiim 
jung Pzecepe eſt Bie qu Denire lac hic in 
Oda Pui Beate Marie duodecim 4c. Per 
quos Ec. Et , — nec Fc. Ad recogiy Ec. ? 
quia tam cc. Ad quidem Octab Pur 
| Beate Marie hic Ved partes ccc. Et Die 
: non mis B2eve ideo ſicut pzius Pꝛetept᷑ eſt 
| 


Die qu Yenire fac hit a die Paſche in quin- 
decim dies dict duodecim Ee. Ad recogid 
in fozma Þdickf e. Ad quem diem Men 
pores Ec. Et quoad Þdice Bz© de Denire 
ae duodecim cc. Die nichil inde fee nec 
Bz2eve inde mi# ideo ſicut pꝛius Pꝛetept 
eſt Die qu Denire fac hic in Craſi Sancte 
| — 1 t. . recogid , —— 
. inces pdict Fe. 47. uoad omnia p miſſa 
1 22 Demar-Unde partes Þdice lupius mis ſe in Yudi- 
[ rers and Ifſues tium in Cur Quia Juſtic hie ſe ulteriug 
together. advifare volunt de & ſup eigdem pmi# p2i- 
uſqr̃ Judicium inde reddant dies ulteriug 
| inde dar eſt partibus Þdick uſque ad pat 
[ CTerminum de audiend inde Judicio duo 
| eo qv iidem Juſtie hic inde nondum Ee. 
Ad quem diem hie Dew partes Ec. Et 
quoad þdict Bꝛeve de Denire face duodecim 
Ec. Vie nichil inde fee nec Bz© inde mis 
deo ſitut pꝛius P2ecepe eſt Die qd Denire 
ac hic in Ocab Ski Mich duodecim cke. 
ad recogid in fozma Þdick c. Et quoad 
omnia pmiſſa pᷣdiet unde partes pdict ſupe⸗ 
rius miſer fe inde in Judie Cur Quia 
AJuſtie hic ſe ulteriug adviſare volunt de # 


ſup eisdem pmis pꝛiuſqm̃ Fudil inde red: 
dant dies ulterins inde dat eſt partibug 
dict hit uſc ad pat Termini de 9 


4184888 Bas. 


2 


ius 
pꝛi- 
ius 
dtaf 
C 


Wil 
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inde nondum 
48. Id 


inde Yudicio ſuo eo qu tidem Julie hie 
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et. | 
quem diem Toquela pdick Ad⸗ 44jorament of 


joznae fuit p Bzeve Due Regine de Cod de Term © 


uſq ad Dillam Sti Albani in Com̃ Hartk. 
a die Sti Mich in unum menlem tunc ꝓx' 
ſequed, Ad quem diem hic ſeilt ad pdice 
Dillam Sti Albani Loquela þdice ulterius 
Adjoznae fuit p aliud Bzeve dicte Dite ſie 
de Cod Adjozi hic uſp in Craſi' Anima. 
tune ꝓx ſeguewd Ad quem diem apud dic 
VPillam Ski Albani ven partes, #c. Et 
guoad pdice B2eve de Do fac duodecim Ec. 
Die nihil inde fee nec Bꝛeve inde mi# 
ideo ſicut pꝛius Pzecepe eſt DiE qv Venire 
fae hic in Oceab Sti Hillariz duodecim Ec. 
ad recogt in koꝛma pdice Fc. Et quoad oĩa 
dmi# pdice unde partes Þdice ſupius mi⸗ 
ſer ſe inde in Judie Cur Quia Juſtie 
hic ſe ulterius adviſare volunt de c ſuper 
eis dem Pꝛemis pꝛiuſq i Judicium inde 
reddant dies ulterius dof eſt pertibus pꝛed 
hic uſg ad pfae Termin de audiend inde 
Judicio ſuo eo qu iidem Juſtie hic inde 
nondum c. 

49. Ad quag quidem Octab Sti Hillarij 
Loquela Þdice ulterius Adjoznat fuit p ak 
de dee Dine ſiegine de Cod Adioznamento 
a pᷣdict Villa Sti Albani ulq Meſtim̃ pdice 
in eas dem Octab Sti hilt Ad quem diem 
hic ſcilt apud Meſtm̃ þdick Dei) partes ce. 
Et quoad Þdice Bꝛe de Denire kae duode⸗ 
tim xc. Vie nichil inde fee nec Bzeve inde 
mis 2 ficur pꝛius P2ecepe eſt Die qd? 
Dem ka' hie a die Paſe in xv. dies ri. #c. 
ad retogũd in fo;ma pᷣdict᷑ cc. Et quoad oĩa 


pzmiſſa pdict unde partes pdict luperius 


nailer 


| Adjomamento a Weſt in Com ide“ 4%». 


Adjornment 
from St. Albans 


to Weſtminſter. 
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miſer le inde in Judicium Cur quia Juſtice 
Peemis Pines Judicium inde fg 
is p21 udicium inde reddbant 
dies — inde dat eſt partibus þdice 
| hic uſq ad pat Termiid de audiend inde ' 
; Judicio ſuo Eo go iidem Juſtic hic inde 
nondum ce. Ad quem diem hit ved parteg 
Et quoad Þdice B2zeve de Denire kat 
4 gong * — — — net 
in eo ſicut pzus Pzece 
ef Bic qd Denire fac'hicin Craſ Ste Tri 
duodecim c. ad retogm in fozma Þdick Ec. 
Et quoad oa Pꝛemis Þdick Unde partes 
| Pdick ſupius miler ſe modo in Judic Cue 
| Quia Juſtic* hic ſe ulterius adviſaye vo» 
| lunt de & ſup eigdemPzemis pʒiuſqm̃ Ju⸗ 


= — 
22 * 
* 


dictum inde reddant, dies nlterins inde 

dat eff partibus pdict hic uſque ad pfae 

Cermim de audiens inde Judicio ſuo eo 

qd udem Juſkic* hic inde nondum, Ec. 
Judgracnt for 50: Id quem diem hit vem̃ tam Þdice Ja- 
the Plaintiff cobug Taverner qm pꝛed C. C. J. W. . 
»gainſt the tirſt & J. A. p Ittozd ſuog pᷣdict᷑ Et ſuper hoc 
Defendant up- hiſig Pꝛemiſſig de quibus partes Þdick ſu- 
on the Dem geriug poſuer ſe in Judic' Cur ct. p Ju- 
my fic? hic pleid intelletig videlt eigdem Ju⸗ 
ſtic' hic qd pꝛed' plitum þdick J. T. lu- 
perius furrejungend' plitat ad pdice pla⸗ 
citum pdice T. E. ad fract᷑om Cli pᷣdict᷑ in 
Pdice lex Acer & dimid Paſtur inclus de 
novo aſſigm ſuperius rejungend' placitat 
ſuffic in Lege eriſt* ad pᷣdicr J. T. Ac⸗ 
tom ſuam pdict vers pfar T. inde habend 
manutenend' put pdice J. T. ſupius inde 
alleg Ob quod idem J. T. dampna ſua 
ocfone kract᷑om̃ Eli ill vers pfac T. recu⸗ 
perare debeat. 


22 > : * — — 
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51. Atetiam 
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51. 11 dick J. C. Smile vert 


plitae ad Þdice plitum 2 Det 
2 ID. —— (&c. as before 
utat' mutand'). 


52 Acetiam qi pdict plitum dvice J. C. Simile vers 
ſupius . cb Nah ei pore ad dice pfitum * 2 
-dice M. ad frac ( &c. as 
ramb. 50. mutat' mutand..) 
53. Atetiam qd þdice ptitum ddice J. A. Seile vers? 4 
aging rebuttand plitae ad pdict plitum — _—— 
dice J. T. de krackone Chi pdict in þdice 
dnabus Ace terr apud M. Þdice de novo 
- ſig) ſupius Surrejungend plitae minug 
ſafficiew in Tege eriſf ad Þdice J. T. ab 
Actione ſua pᷣdict᷑ vers pfar J. A. inde hend 
ptludend pur pdice J. T. ſupius inde ſilie 
allegavit Ob quod idem J. T. dampna 
ua ocfone fractofd Cli ill in eis dem duabug 
att terre apud W. þdice recupare debeat qc. 
;4- Sed quia nefcitur anÞdice T. C. J. W. Cele taratio 
20, F J. A. de reſid trans convincenturx {awprorum 
reene at conveniens eſt qd dampi? pdick p due 
Jur in quam partes pzevde refid trans pzev 
ſupius ſe poſuer tarentur J[deo ceſſat taxat᷑o 
Dampno!- in quouſq; Erie pdice ſuperius 
zun trientur. 55. Et quead trianb Exit Venice fac' ad 
ſicut pꝛius Precept eſt Bie & Venire fac Ear. 
ic in Octab Sti Mich rij. Ec. ad recog 
in fozma pdict &c. 56. ea py, Poſtea retora'. 
pceſ# ine partes pdict de pdice plito  Þ Jur | 
noſit inde int eas in refpetum hic ulgq ad 
gunt diem fcift a die Palche in unum men⸗ 
ſem Anno regni Diie Regine nunc 38. Et 
modo hic ad hunc diem veid tam pdick J. 
T. (&c. and fo procteds on to the taking 
the Jury, &c. and one Juror withdrawn, the 
Jury diſcharged by conſent ) Habeas c02- | 
p9:4 in Craſt' Trim c ulterius in tres | 


Mich. 


— 


Ssang 


— — — 
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Verdict and 


The Dottrine of Demurrers. 
Mich. 57. Ad quem diem (e.) And (© 
ſhews the Verdict which found four Iſſues. 
1. The Grant by Copy found, Et aid 
— dampna ultra mi# & cuſtag ad 5 8. 
2. Diſſeiſin made to the Plaintiff of part, 
Et aſffid' ultra, Ec. ad 6s. 

3. No Forgery found upon the Iſſue be- 
twixt the Plaintiff and M. Et dampm 
25. 

4. No Forgery upon the Iſſue between the 
Plaintiff and J. A. Et dampm̃ 25. 

58. Then the Jury tax Damages upon the 
ſeveral Demurrers ; the firſt 4 denar ultra 
mis; the ſecond 44. the third 44. and the 
fourth 4.9. 

9. Then they aſſeſs the Coſts intirely to- 
gether, for the Iſſues tried, ad 10s. 

60, At p eo qu Aur Þdick $edicum ſud 
de & ſup Þdick ak Exit non reddidex Ades 
quoad triand eogdem Erie Unde Jur p2ed 
veredictum ſuum non reddider, Jur Þdice 
ulterius ponitur in reſpec? hic uſq; Craſi 
Pur. Adee Vie habeat co2poza Fe. Et in- 
terim Judie de — 1 pdiet p Jur pdice 
in 44 pdice aſſels reſpectuatur, Ec 
Ad quem diem hie vem tam Þdice © 
qid pdt © C. J. W. M. B. FF. 

* ſuos dice Et Jue ilk ſilie ran 
veid. Et ſup hoc. 

61. The , - plead after the laſt 
Continuance to ſtay the Caption of the Jury, 
and ſhew that the Jury did cat and drink at 
the Plaintiff's Charge, &c. Et hoc parat 


7 


ſunt verificare Unde non intend' qu Juſtie 


hic ad Capfonem Fur pdick p:ocedere vo 
lunt, Ec, 


62. The 


* 
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62. The Plaintiff demurrs to this Plea.— Demurrer a1 
Et Þdict J. T. die hd Þdick plitum Þdict Caption? jur*. 
T. C. J. ID. W. B. E J. . in retar⸗ 
dafonem Capt᷑om Jur pdict ſuperius plitat 
minus lfu in Lege erif ad Cur hic a 
Captom Jue Þdick retardany Et pet qu 
Juſtie hic ad Capfofd Jur pdict᷑ non obſtam 
talumpnia pdick T. C. J. W. . B. E 
J. A. 2 A 4848 

62. Ddick . + „ . M. B. Defendants 
J. 4. ex quo ipũ ſufficiew materiam in join in De. 
Lege ad Cur hic a Capfone Jui Þdice re- =. 
tardand luperius allegaver quam ipũ pa- 
rae ſunt verificare, quam quidem mate- 
riam þdice J. T. non dedie nec ad eam ali⸗ 
liter reſpond? per Judi Et qd' Jultic 
ad Capfonem Jut Þdice ulterius non p- 
cedant cc. Er quia Juſtic Ec. 

64. Fuſtic adviſare volunt, and two Conti- 
nuances thereupon. 

65. Ad quem diem, &c. the Plaintiff appears 
and remits to the ſecond Defendant, wiz. J. N. 


the Damages upon one Verdict. 

65. Et fimiliz?, he remits the Damages to the 

third Defendant. 

67. A Nolle proſequi againſt the fourth Defen- 

dant for the Iſſues not tried. 

68. Then he demands Judgment of the reſidue. 
laſt 69. Judgment for the Plaintiff againſt the De- 
* fendants ſeverally for part, Sed nibil de Fine quia 
K at pardonantur. : 7 
— 75. Judgment againſt the Plaintiff for the re- 
ay 
vs 7 1. Errors aſſigned. 

1. In the — 
2. In the Tryal. 
The 3. In the Verdict. 


4. In the Judgment. 
In 
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firſt Action was given in the Common Pleas, as 


it was adjudged to be good. 


of N. that the Lord of the Mannour would hold 


becauſe it ought to be a voluntary Act that for- 


The Dofrine of Demurrers. 
In Trin. Term, 36 Eliz. the Judgment in the 


above, upon Four Points, 1 fr. That they were 
ſeveral Copyholds by the ſeveral Habendum:; but 
if there had been only one Habendum and one Re- 
ſervation, then the Law is otherwile. 


2dly. That the Preſcription, 'That he and all the 
Tenants of ſuch an Acre, have uſed to cut down 
Trees, was good, notwithſtanding it is particular, 
for otherwiſe it would be miſchievous : But where 
the Lord may preſcribe for. him 2nd his 'Tenants, 
the like Preſcription is not good. And Juſtice 
Owen ſaid, That a Judgment given in the Ring: 
Bench in the like Caſe confirm®d his Opinion in 
it: Where the Cale was, that he and all his Te- 
nants of ſuch a Tenement had uſed to cut Trees 
per uſitatum, which is overdone ; and upon De- 
murrer join'd upon the manner of the Preſcription 


34ly. The third Matter was for another Copy- 
hold, That Proclamation was made in the Church 


his Court, and it was not alledged that upon 
ſuch manner of warning the Tenants had uſed to 
come to the Lords Court ; and this was adjudged 
ill, unleſs the Church was within the Mannour, 
and then there needs no ſuch Preſcription. 


4thlzy. Admitting it to be a good warning, 
whether the mot coming to the Court was a For- 
feiture of his Copyhold ; and adjudged not, 


feitsir, as a denying to come; and peradventure | 
the Tenant is at London when the Court is held 
in Yorkſhire the ſame day, as it had been adjudged 
be fore this for Non- payment oi Rent, although 

| _ 


— 


q, 


F Fs 


CITES 


2 F 


Dde Doctrine of Demmer. 
it is oſten and oſtentimes demanded by the Lord 
or his Baily, it is no Forfeiture; for perhaps 
was a poor Man, and had not to pay; but wilful 
denial is a Forfeiture. And fo all the four De- 
murrers were adjudged againſt the Lord Cromwel. 
Vide Co. Ent. 288. a. &c. 


See Co. Entr. in Formedon, 337. b. Continu- 
ances of Demurrers and Iſſues together. Simile, 
Id. 338.b. 


At the Affzes the Plaintiff Challenges the/Ar- 
ray, becauſe the Sheriff was of Affinity, &c. 
Defendants demurr. 


Et Þdice . c L. die qd' Calumpid Þdict Demurrer to 
ipſum" ee of 


M. ad frackonem F arraiamene p 
ſuperius allegae minus fufficiens in Lege 
exiſt” ad Arraiament Panelk pdiet amo- 
bend E caifand' Qvqne ipſe ad Calumpm̃ 
ill modo & fozma Þdice allegac neceſſe nou 
habet nec p Legem terre tenetur reſpondere 
Et hoc parae ſunt verificare Unde pee Ju- 
die Et qd” Arratamene Panelli þdice af- 
firmetur. | 

Et pdic” M. ex quo ipſe ſufficied Ca⸗ 
lumpm̃ ad Yrraiamene Panelli pᷣdiu' cal⸗ 
land ſupins alleg quam ipſe parat᷑ eſt veri⸗ 
ficare, quam quidem tcalumpm pdic' N. & 
T. non dedie nec ad eam aliqualie reſpond? 
fed verificaton) inde admittere omnino re⸗ 
tulant pee judic Et qd* Arratamene ilk 
caſſetur Et quia pat Juſtic hic ſe advi- 
fare volunt ct. And the Challenge adjudg- 
ed inſufficient. Vide Rob. Ent. 143. 


Unica 


he . 
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Cionventom Þdice in non ſolufoiÞ dice 12 


* , 
» » 


The Doctrine of Demurrers. 


| 


Unica Taxatio dampnorum, Ubi Def cogn? 
Actionꝰ pro part? Et cefſet emanar” Breve 
de Inquir” quoufq; Demurr? de reſid* ter- 
miner. 2 Fen. 232, 233, Oc. 'Y 


Fter Demurrer join'd.— At p eo 
cadid C. dampna ſua octone fr 
Ton bentom Þd? in non ſolutom pu duode⸗ 
tim quare utr vini hiſpanici in placito ip- 
fiug T. pꝛimo ſuperius men ac Þdice 20 |, 
p ipſum T. in fozma þdice ſuperius cogid 
recupare debeat, Et quia conveniens eſt jd 
unica fiat taxato dampid p totis pᷣmiſſis 
in uno bzevi ſpecificae ſi contingat Judict / 
um pꝓ ea C. vers pzetae C. quoad tractoid 


quart᷑ utx vini hiſpanici pdice 24 quare ut 
vini hiſpanici refid at Þdice 40 l. de p2edice 
60 l. reſis unde partes pzed' in judie Cue 
hic ſupius le poluer reddi, Adeo ceſlet e⸗ 
mana bvis de inguirend de dampid ocfoid 
kractom convencoid dd in non ſolukone 80 1 
22 uti vint hilpanici in placito ipſiug 
pꝛimo ſuperius mene ac pzed' 20 l. in 
eodem placito p ipſum C. in fozma Þdict ſu- 
perius cogid guouſq materia in Lege pzet 
unde partes Þdick ſuperius in judicium 
Cur hic le poſuet terminet᷑, cc. Er quia Au- 
ſtie hic ſe adviſare volunt de ck ſuper pe- 
miſſis, Unde partes pᷣdict in judie Cur his 
ſuper ius fe poſuer pꝛiulqm̃ judicium inde 
reddant, Dies inde dae eſt partibus p dick 
hic u's ... . . de audiend inde judi⸗ 
cio ſuo Eo qd iidem Juſtie hic inde non- 
dum, tc, a 8 


In 


of S. G. The Plaintiff declared of a Demiſe of a 


In Covenant dgainit the Defendant as 


Meſſuage to R. G. reſerving Rent, and that R. G. 
entred and died poſſeſſed, and that afterwards the 
ſaid S. G. his Executrix entred, and the 4b. of 
June 1685. aſſigned the Leaſe to the Defendant, 
and ſhewed that the Defendant had not paid half 
2 Years Rent due on the 1/. of Fan. 1689. 

The Defendant pleads, "Thar before the faid 
Rent became due, 4 Funij 1689. He granted 
and aſſigned all his Eſtate and Intereſt in the Pre- 
mifſes to one James Mott of London, Gent. who 
entred by virtue of the faid Aſſignment, and is yet 
poſſeſſed, &c. And to that the Plaintitf demurred. 

And the ſole Queſtion was, Whether the De- 
fendant ought to have given notice to the Plain- 
tiff of the Aſſignment; and it was at that time 
adjourned. Vide 2 Ven. 234. 

But the Reporter obſerves, That Judgment 
was afterwards given for the Plaintiff againſt the 
Opinion of Yentris : Bur that a Writ of Error 
was brought, and in Ezfer Term, 4 V. and A. 
the Judgment was reverſed upon the Matter in 
Law, viz. that notice of the Aſſignment, &c. to 
the Plaintiff, &c. was not neceſſary, for by the 
Aſſignment the Privity of Eſtate was gone, and 
there was nothing elſe could ſupport the Action 
againſt the Defendant being only an Aſſignee. 
Vide 3 Mod. Rep. 338. Vide peſtes ai Barr in 
Covenant. | 


| Sur Scire facias. 


fl. Un Tertenant join I ue le auter Demur Judg- 
ment upon the Demurrer, Sed ceſſet execxc o until the 
Hue be determined. Vide 2 Saund. 13, 14, 15, Cc. 
It appears theſe proceedings were upon a Scire fac, 
out of the Petty Bagg in Chancery, by Fefferſon 

B b Executor 
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The Dactrine of Demurrers. 
.. Boggs Kron hg 
ecution upon a Recognizance in 
And after the Demurrer join d it 22 
2 3 | 
gether were micted into N | 
and a Day given ce Ped And 
Judgment given upon the Demurrer with a ef: * 
Yrs =D le 


II NSA. 


Demurrer is goodie hor 
ought not to be transferr'd hither, but ought to 
be? adjudged there by the Lord Keeper, or Chan- 
ce lor hos the time being; and 4 Inff. pag. 8g o. wa 
cited for that purpoſe : But it was anſwered, chat 
the practice is ſo where there is a ſingle Demur- 
rer and no Iſſue, but here are both, and therefore 
both muſt be tran'mitred, or elſe there would he 
two Judgments in two ſeveral Courts, upon one 
and the fame Record, &c. Upon the whole lt ap- 
pears, that the Court was of Opionion, That the 
Chancery may adjorn any Cauſe there ing 
at the Common Law, and tranſmit the Record 
thereof into the King's Bench, to be determined 
either after or before Iſſue or Demurrer join d 
2 Saund. 25, Cc. And that if in a Cauſe pend- 
ing in Chancery at Common Law, One of the 
Deiendants plead to Iſſue, and the other Demur, 
the Record ought to come intire into the Kingh 
Bench. Id. 26, 17, 28. 


\r. In Debo, Iſſue and Demurrer, Judg 
ment upon the Demurrer, Sed ceſſet Tar 
ata dampno!?. uſq le Jflne trpe, Et Mer 
dia c Judgment pur le Plaintiff, 2 Saund. 
ZoC, &Cc. 


Hed 


| de & ſuper 
qs Cur dicct Regis hic 


- 


rn 


inde nondum, Ec. Et quoad triand Erie 
pick inter ſu 
t a Pziand triand 


and Kege We 


to net 
aan- dies dat ibidem, ec. Ad 
was quem diem Kege apud WMeſt⸗ 
chat mifd vem partes p Attozid ſuos þdice 
nur- Et quia Cut dicti Dfit Regis hic de judi⸗ 
fore cio ſus de & ſuper 1 Unde partes 
d be dice in judie Cur fe poſuer reddend non⸗ 
| one WF dum adviſae Dies inde dar eſt partibug 
t ap- pbic' cozam Dfio Rege apud Weſind uſq 
r che diem Lune pꝛox poſt tres Sept Sti Mich 
ding i be judicio ſuo de & ſuper pʒemiſſis iit au- 
ecord diend Eo qs Eur Dom Regis hic inde non 
nined dum, (Ec. — triand Exie pdica” ine 
oin d. partes Hdice ſuperius junct p Pꝛiam̃ tri- 
pend- ¶ and? Die non mis inde bꝛeue Adeo ſicut 
Ef che als ven inde Aur Cozam Dño iege apud 
emur, W Weſtnd ad pzefae diem Et qui nec, &c. Ad 
King's WF recogid, c. quia 1m. Ec. idem dies dat eſt 
partibus þdice ibidem, Tc. Ad quem diem 
WM <fozam Dom) Kege apud Meſtm̃ veid pzed* 
Judg- W Decaid & Capiruk Kegie libere Capelle 
Cax / Sei Geozgij infra Caſtellam de Windfor 


ddict 
C. 


r D. B. Attozi funm. þdice Et þs 

ttoʒm ſuunmi pᷣdia, Er quia Cut di 

Dül Regis hic de Judicio ſuo de & fuver 

pemiſſis Unde * w_ in judie hy + 
2 


| 
| 
| 
| 
| 
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Judgment. 


The Dottrine of Demurrers. 

vr ogy we 
e 

d Meſtm uſq; ad diem Lune per pt 


Regis hie inde nondum, Fc. Et quoad tri- 
and Exit dic? inter partes pzedice (uye- 
rius jun per P; : a 
inde b:eve Ades ficut plut ved inde Aur 
Cozam Dito tege apud Weſind ad pzelae 
diem Et qui net, Ec. Ad recogi?, Ec. quia 
td, gt. idem dies dat eſt partibug 


ibidem, #c. Ad quem diem Cozam Dio | 


Rege apud vetd partes pzed' per 
Atrom ſuos þdice ſuper quo vis t per Cut 
victi Domini Regis hic plenius intellis 
omnibas & ſinglis pꝛemiſſis unde partes 
pꝛedick in judie Cur fe poſiter matu⸗ 
raq delibatone ſuperinde Hita eo go 
videe Cue dint Dowd Regis 
pdict C. quoad pdick ducent 
260 l. reſid modo @ 22m 
lacitae materiaq; in 
ufficien' in Tege exiſt ad Þdice Decam 
Capitlum ob Actione ſua p2zed? inde verg 
ipſum C. in fozma pdict habend pzecludend 


octo Libr pd 
int ſuper ius 


Fdeo Cons eſt qv Pdice Detam̃ & Capitlũ 
recupent vers pꝛefat C. pdict 208 |. pdict 


26>]. parcelk Sed quia neteſſe eſt qu Unica 


fiat Caxato dampnoY. in hac parte Jdeo 
ceſfet Tax ako dampno?.. quoad pꝛed 208]. 
quouſq Erie pᷣdict᷑ inter partes pyedice iu. 


perius jun p Pam triand terminet Et 


gnoad trians Erie ii Die non mig inde 
eve Jdeo tam ad triand Exit' pꝛed 
inquirgid' que damp p2edic* Detcan g 
Enpituhum ockone derenfoid debi pzedic 
| 7 inutr ven) inde jut Cozam Dns — 
- S k ap 


«ab Sti Bill de Judicio ſuo de c ſuper ? 
pꝛemiſſis ill oudiens Eo qu Tut didi Dod 


iand triand Die non mis 


placitum | 


eodem contene minus 


The Doctrine of Demarrers. 
apud Weſid die martis pzor* poſt quindem̃ 
Ai HiUk Et gui nec, ac. Ad recogt, Ec, 
| quia ram, Fe. idem dies dae eſt partibug 
ddice ibidem, ec. a continuar inde p- 
tell inter partes pdice de placito dice per 
Jur poſie inde inter eas in reſpect? Cozam 
Diio fiege apud Weſitid ulq diem Tune pr? 
poſi Octab Pur bte Marie extunc ꝓx le- 
gueñ ws dilen & fidek (ert) Ad quem diem, 
(Fc.) Ct pzefae Capita Yuſtie Cozam 
uo, &c. mis hic Reto ſuum Cozam co 
bie in hee verba. Poſſea die F loco i poſtea return d. 
acontene, cc. (and ſo ſets forth the Ver- : 
dict for the Plaintiffs for a Years Rent.) Et 
aſſidunt dampna ipfo2. D. & C. oct᷑one de- 1 
tentomd debi inkralcripe ultra mig 4 cuſiag 1 
ſua p iplos circa fect ſuam in hat parte ap- | 
poie ad 10 l. Et p mis & cuſtag ilk ad 53 8. | 
4 d. Jdes cons eſt qd' Þdict' D. 4 C. recu⸗ | 
perent vers pzcfae C. pꝛedicr 42 |. pzedia” 
262 J. reſid & dd pdice p Jur poice in foz- | 
[ 
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ma þdice aſſeſs nec non 171. 65. 8 d. pꝛo 
mis c cuſtag” ſuis pdiet' eiſdem D. & C. p 
Cur dict} Dowd Hegis nunc hic er aſſenlu | 
ſuo de incra adjudicat Que quidem dad in 4 
toto ſe atting* ad 30 l. Et pzedicr C. in | 
mid, Ec. 
This was an Action of Debt for Rent by the 

Dean and Chapter of Vindſor againſt Gower , | 
upon a Demiſe of a parcel of Tythes for 21 
Year in Com De von, and declare for 260 l. for 

5 Years Rent. The Defendant as to 52 l. for 

the firſt Year Nil debet per Priam. And as to the 

reſidue he pleads, that after rhe Demiſe, and be- | 
fore any of that Rent became due, the Defen- | 
- dant aſſigned over all his Term and Intereſt ro one 

FJ. J, And that the Plaintiffs having notice of the 

Alignment, received Rent of the Aſſignee, and 


Bb 3 accepted 


3 

the Rent ſhould go with the Term to the AC 
ſignee, and cited Cro. Fac. 117, 354, 453- and 
3 Co. 24. And the Court ſeem'd to incline, that 
it was a caſe of great Conſequence, and that it 
was ſuch a Rent as ſhould go with the Reverſion, 
and that the Aſſignee ſhould be liable to pay it, 
but it was not then adjudged : But ir ſeems to be 
» Thatif a Leaſe be made of Land and 
ythes together, reſerving Rent, the Rent is if 
ſuing out of the Land, and not out of the Tythes 
in point of Remedy, but that ic was iſſuing out 
of them both in point of Render. And that if a 
Leſſor accept a Rent of the Aſſignee iſſuing out 
Land, he may not afterwards maintain an Action 
of Debt againſt che firſt Leſſee for the Rent re- 
ſerved, Id. 2 Saund. 303, 304. 

But fee 305. Where ir appears the Plain- 
tiff in this Cate took two Exceptions to the De- 
ſendant Nen 2. That 


Fries - 


the 
ſib 
pra 
Ac 


2 1 


A FIRIIIF 


DR 


van © 
FATE. 
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5 


te 


k orpora- 
Aggregate, had accepted the Rent of che 
accepted him to be their Te- 
Was 
under their Common Seal: Yer 

held the Pleading was well enough in 
that point. 


2. The Second Exception was, the pleading 


the Acceptance of the Rent was vitious and inſen- 


ſible, for it is ſaid, That the Plaintiffs receper 
rad reddit“, vix · Sex denarios de reddiru pred, 
Ac ipſum J. V. Tenentem eorum de Decimis pred” 
arunt. Saunders pro Def. ſaid it was true, 
That the words Sex denarios de reddita pres” 
were ſuperfluous, and inferted by miſtake of the 
Clerk, but that the ſenſe, omitting thoſe words 
was perfect and certain h, & wtile per in- 


* 


wile now vitiat. Sed non allocat (ſays he) for 
Judgment was given againſt the Defendanr, for 


that fau't alone by three Juſtices (the Chief Ju- 
ſtice being abſent) Who faid the Plea in that 
point was alrogether inſenſible, Mes jes Croy 
(ays rhe Reporter) leur principal reaſon fuit pur 
ceo que ils ne voile determine le matter en Ley. 


Idem. 306. 


' Demurrer al Bar' in Caſe fur Aſſumpſit. Breve 


de Inquiry. Et Judic?* pro Qier'. 1 S4 And. 
156. 


N. QED quia Cur didi Dnũi Aegis nunc 
hie dc Judicio ſus de & kyper pᷣmiſſis 
reddend nondum advilac dies inde dat eſt 
partihng pdig' Cozam Das fHege apud 
Meſtmdulque dicm . . . r' poll Cem Ste 


Trim de judicio ſuo de & lup pꝛemiihs au⸗ 


diend Eo qy Cur dici Dir Regis hic inde 
B b 4 non⸗ 


355 


I bent. 


partes 

ligen 4 ple- 
niuſq; intellcig omnibus E ſinglis pzemiſſis 
maturaq; delibatone inde hita Quia videe * 
Cue Dini Regis nunc hie qd placitum 5 
modo c fozma pdict ſuping placitat' ma- 
teriaq; in eodem content minus ſumcie in 
Lege exiſtunt ad Þdicf K. G. ab Actione 
ſua pᷣdict in ver# pᷣfa G. habend peludend 
Conſideratum eſt Qn pdice A. dampna ſua 
vers ptae G. ocłkone pmiſſo2]. recupare de- 
beat Sed quia Cur dint Dom Regis nume 
hint incogiy exiſtit Que dampna idem K. 
octone þmiſs ſuſtinuit Jdeo pᷣcepe eſt Die 
Q per Sacrm rij pzobozum c legalium 
homi de Balliva ſua diligent inquit que 
dampna idem n. tam octone pᷣmiſs qm Þ 
mis & Cuſtag ſuis p ipſum circa ſenam 
ſuam in hac parte appoie ſuſtinuit Et In- ze! 
quiſitonem quam, ac. Dino Hegi apud Meſt 
die . . pr post... . ub ſigillo. gc. Et 
ſigillis, cc. mittat unacum be bi dti Dom Lau 
Hegis nunc ſibi inde diren Idem dies dar 
tſt eidem H. ibm, tc. es 

See the Obſervations upon this Caſe, be- 
fore amongſt the Obſervations upon the 
Caufes of Demurrer, to Pleas in Barr upon an 
Aſſumplit vers Exe? p Serview Teſtator. 
3-8. The Cauſes are Qd Traverſat mate- 
riam in Caſu mie tra$ſab:k Et caret fozma. 

N, Judgment, ce. fur Demurr in An- 

nuitp. Vide 2 Town!. Jud. 23. 


Judic' 


tus Demurrer ad 


- T, An Audita Querela Demuurrer 


TOPLESS EYRSS EEE ERIE ES 


ne Deftrineof Demurrers. 


Judi ſur Demurrer in Audits Querela, 


Vide 2 Tu. Jad. 33. 


bzeve E Pari in 
Yudita Querela, Audie Qn Auer 
pzecludar de Execue ver# Co; Sed 
non qu9ad terras ſeu cataf. Ibi 


Exie cone judicium ſur Demurrer go 
pzecludae de Execut᷑oũ ſuper Statue Mer⸗ 
catgzio. Ibid, 

fl. Audicium p Quer ſux Demurrer qu 
Def. pzecludae de uleeriozi Executone ſur 
Elegit Et quer reſtituae ad medietae ten- 
to. extendie Et pficua recepe Unde Ele- 
git agard. Ibid. 4. ; : 

N. Sur Demurcer in Audita Querela 
Judie p Def. Ad quer nichil capiat per 
w_ Et qv Def. ſequat ꝙꝓ Executione. 

id. 28. 

fl. — SORRY where the Parties Demur in 
Law, under the Seal of a certain Acquit- 
tance. 1 Townf. Jud. 342. 


Al Narr. 


Demurrer al Nar*. In Caſe fur Aſſumpſu Ju- 
dic? pro Quer Et ratia inde datur. Breve 
de Inquir? agard', Inquiſic* retorn*, end 
final Judgment thereupon. 2 Saund. 153, &c. 


ut ſequit. 


L.GED quia Cut diai Domini Regis 


nunc hic de judicio ſuq de & fuper 
puuſſis reddens nondum advilar dies _ 
> — 


- 
—— —— — > - - 


ESS Feind 


nid 23 Re 

face de Oblig per Bic capi: 
9 in eo}. Cuſioi virtute Pzoceſs in 
He mentkonat Ob quod idem C. dam 
na ſua vers ipſum M. ocfone pzemil# 
recuperare debeat. Sed quia Cur dicti Dm 
Aegis nunc hic incogid eriftie que damp- 
na idem C. in hat parte Suſtim Jdeo p2e: 
cepe eſt Die qd p Sacrm ꝓbo . & legalium 
homim de Com̃ fuo diligent inquit que 
dampna idem C. tam octone Þmil# pꝛed 
guam p mis & cuſtag* ſuis p ipſum circa 
Settam ſuam in hac parte appoic ſuſtinuit 
Et Jnquiſizod quam inde fee Dito Kegi 
apud 1. die lune pr” poſt tres Sepe Sti 
Mich ſub ſigillo (uo ct figill eo. per quoi. 
Sacre) Inquiſitom ilk ceperit mittat u⸗ 
nacum b;evi Dit Kiegis ſibi inde direct. 
Adem dies dac eſt pzefae C. ibidem,Xc. Ad 
quem diem Cozam Dio lege apud W. 
vem̃ pdic C. per Ate ſuum pdice Et Die 
videlt P. M. Mil Vie Com E. pᷣdice rerozid 
— quandam 


„ grgrrsgör s res F. 8. 
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Et 

This was an Action on the Caſe againſt V. 1. 
Vic for arreſting one . at the Plaintiffs Suit 
backing him te Eſcape, & falſe, & fraudulent? 
retorna vit un cepi corpus & parat babeo. Where- 
as the Defendant had not the Body ar the return 
of the Writ, whereby the Plaintiff was defraud- 
ed of the recovery of his Debt, whereupon he 
brought his Action. And the Defendant demurr'd 
to Declaration : Upon the Argument the 
Court ſeem d to be of divers Opinions concerning 
the Declaration ; ſome, that the Declaration was 
only for the falſe return, and that all the prece- 
dent matter was only inducement: Others that the 
Declaration was for the Eſcape only, and the o- 
ther Matter only ſurpluſage and not material. 
And a Third Opinion was, That the Action was 
brought for the Eſcape, and alſo for the falſe re- 
turn. But the whole Court refolved, that Judg- 
ment ſhould be given for the Plaintiff, becauſe 
the Deſendant had not pleaded the Stat and 


.hewa 


| 4 
ſhewn the matter of Fact; for the Court 
that it was a private Statute, which they 
not take notice unleſs it was pleaded. But Juſtice 
Twiſden ſaid it had formerly been ſetled 
if it was _ + he thought thar 
it ought to be ruled and ſetled other wiſe; 


Court could not recede from the former Reſolu- 
tions and } 


_ and therefore it was ad- 
judged for the lint, Vide 2 Sannd. 155. 
the like Caſe in 2 Vent. . * 
— be 
t 


3943 
change, and fee the Cauſes 
murrer a} Barr, and the Obſervations 
Report before. Evans and Percival 
Cramlington in Error. 


2 Bill of Ex 


Sed am 


Iſſue al part, Et Demurrer al part, Narr, 
Et Judic* pro Quer. 


f, IN Covenant, Iſſue al part, Non dimi⸗ 
1 fer. Demurrer to other part of the 


Narr. Sed quia Cur didi Dñi negis nunc 


hic de Judicio luo de & ſup pꝛemiſſis Unde 
partes pdict* in Judie Cur ſe poluer red- 
denn nondum advilae dies inde dae eſt 
partibus pd cozam Dino ſiege apud Meſtm̃ 
uſq; diem mercurij pr” poſt tres Sept Sti 
Mich de Judicio (uo inde de & ſuper pꝛe⸗ 
miſſis audiend Eo qd Cur dicti Domint 
Aegis hic inde nondum, Fc. Et quoad tam 
triand Exit? pdict int' partes pdict* ſupiug 
zune? per Pꝛiam̃ triand grid ad inquirend 
que dampna Þdict' Detam̃ & Capitꝰ ſuſtinu- 
et occone fractoi) Convent᷑om pdict' Unde 
partes þdice in judie Cur ſe poſuer ſi con- 
tingat Judie inde p pzed' Dee + Capitul 
vers pzefae C. G. inde reddi Men inde 
Aur cozam Duo Kege apud Weid die 

mers 


bes | 
but the 
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p2ed' capiend' Aſſign' pius die Deneris 
16 die Aug apud Gloue in Com p2ed' per 
fozmam Statut, cc. ven' ꝓ defedu Jur,#c. 
Ad quem dis coꝛã Dño ſtege apud Meſt m 
ven? pzed' Dee & Capitut (⁊c.) per Atton 
ſuum pzed' Et pat“ Juſtie Dit Kegis ad 
Aſſias cozam quo, ct. mis hic Heco25 up 
cozam eo hit? in het verba iſ, Poſtea die X 
loco infra content? cc. (as in the Poſtea uſ- 
que) exad fimilit ven qui ad verttat' de 
infra content' ſĩimulcum af Pur pꝛed pꝛius 
impannellat jurat' dicend*clec” triat᷑ + ju⸗ 


ſeript᷑ interiug aſſignꝰ die lup Satrm̃ (nid 
qd p2ev Decaid Capitut dimiſer' iniranoi- 
ar G. Y. Cancellam infra ſeripe modo 

fozma put pdiet Decan F Capitu? p art 
ſuam interius inde alleg Et aſſid dampn? 
iploy. Decanꝰ c Capitul oct᷑one Covent᷑on 
ill frac” in Exit? infra ſcript᷑ int partes p 
interius june ultra mis & cuſiag ſua p 
ipſos circa Sectam ſuam in hat parte ap- 
pöit' ad Ducene Tibet Et p mis c Cuſtag” 
iP ad 40s. Et quoad inquirend? que damp⸗ 
na pdiet Dee ck Cap ſuſtinuet᷑ octone krac⸗ 
ca Convenfo? infraſcripe Unde partes 


pdick in Judie Cue fe poſuer i contingat 


judie ꝓ pÞdice Decan & Capiruy vers pꝛed 
C. G. inde reddi tunc idem Jut᷑ die fuper 
| Hacram 


rat᷑ quoad defec” reparation Cancelle infra Pot re. 


| 
| 
18 
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1 


| que quidem dampna 
ſe atting ad 2131. 6s. 8 d. 


Mid, ec. Vide 1 Saund. 109, 1 
Ante pag. 21. 


Note, That upon the 


28 
A 


< 
6 


of the 


7 


of Covenant, unleſs he had aſſets of his Teſtator 
3 2 3 
47, 671. by which it appears, 
ought to hy Fo Teftator' in an Action of Co- 
venant, although the breach be for the proper de- 
fault of the Executors, and fo it ought to have 
been in this Caſe, but here he is ſued in his own 
right, and not named Executor as he ought. 30 
H. 6. 5. And that this Exception in this Caſe, 
went as well to the Verdict as to the Demurrer, 
and ſo was the Opinion of the Court. And the 
Plaintiff's Counſel faid, if it was fo on the Roll 
he would pray leave to diſcontinue, and the Roll 
was read, and it was ſo, wherefore he prayed 
time to adviſe; And afterwards the Parties a- 
greed, fo that no judgment was entred. 1 Saund. 
112 
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Continuac'o de Demurrer ad Narrꝰ & Exit. 
Judic* pro Def. fur Demurr', Quer nolle 
proſequi ſuper Exit. 


l. 2 diem hic vefd partes, Ft. 
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exif” ad ipſum Quer 
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tus 4 d 
B trians,Ec. Jdeo idem Def. de: 
ier, ac. Vide 2 Towbf. Jud. 52. 


i. Loquela adjoznat Continuato de Ze- 
urrer in Quare Ampedit ad Plitm. 1 
ef. E de Exit junce p alium Def. Judie 
Þ Quer ſur Demurror, Erie continnae 


Idem 53. 
iT. Judie ſur Demurr' ad placitum Pꝛi 
viles Warr” MWarefe Qy quer gaudeat 
Plvileg* ſuo Et qd Def. reſpond? oufter. 
2 Bro. 60. A reſpond” ouſfer. Vide 3 Ioftr, 
Cler. 108, 109, 110. Raſt. Ent. 147, 160. 
A Hs otter — Ce. I. 
\ Ec. Lev Ent 
| 439. Simile ſut᷑ Demurrer al 
kac. Theſ. Brev. 269. 2 Mo. Intr. 


247. 3 
f. Sur Demnerer qt deve caſfet'. Winch. 
Ent. 785. Vide 3 Inſt. Cl. 108. 


fl. Sur Pemurrer al placitum in 
rildiutom Cur”. Raſt. Ent. 636. hag 


2Þ 
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et 
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* pro 0 qd* Def. non jungit in 


mora in Lege. 


*}, QUper quo þd f. ad rejungend ad Kepf 

pdick ipſing Auer falempnie erace 
non ver) ſet defale fee Per quod idem . 
remam vers pꝛetat K. inde indefens,c. J- 
deo con eſt qu pdict Quer“ recuper, tt. 
Vide Aſt. Ent. 162 alias 194. 


BF 


De⸗ 


Nil dic? puis Demurrer en Ley al Barr: 


l. r quo Þdick J. ad manutenend E 
_ I verificand' mater” per ipſum ſupius 
placitae pꝛetens folempuit exact non ved, 
nec aliquid aliud inde die per quod idem 
R. remam vers pjekar J. inde indefens 
Ob quod, Ec. Aſt. Ent. 163 alias 195. 

Audic' Cur adviſare vult. Raft. 
Ent. 327. 


Judi ſur Dew in Hue and Cry, with a 
remitter of part of the Damages, Judg- 
ment, and a Writ of Inquiry awarded 
and final Judgment thereon. 


D quem diem cozam Diio Rege a: 
apud Weſtid verd Partes pzedice 
per Actozw ſuos pdice Et ſuper hoc pᷣdice 
C. P. gratis hic in Cur' remittit quecun⸗ 
que dampna que ſibi octone capt᷑om̃ ſpolia- 
kon aſpoztaton aliquozum bonozum five 
Catallozum in — dice ſuperius 2 
C ona 
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r E< quia Cur Dñi Kegis nune hic de 
Judicio ſud de & ſup Pzemilſ# red- 
dend 14 dieg ws — eſt 
partibus cozam Dfio Rege uſque in 
deed Ste Triw ubicunq; Fc. de Judicio 


Jer 

Pal 

d it 

upe- 
que 
pn 
| per 
ui, 
ſuſſi 
Ce wh 
a Sb 


is nunc hic qd Plitum ped? p p2es 
. luping in barram Plitae materia- - 
in eodem content minus [ufficiei in 
exif ad ipſum E. ab evacuand & 
evitand exetut᷑om ſup recupatkorid pdick pᷣclu⸗ 
dend, Cong eſt hd Þdice A. D. nullam ha- 
beat execufonem ver# plae E. T. aut vers 
aliqua tert tefita bona ſeu catalla ipſing 
E. dtextu recupatoid pzed' Et id ipſe idem 
E. ad ora que ocfone Judicij pdic”' amiũt 
teſtituatur c. Vide 2 Saund. 148, &c. See 
the Abridgment of the Report before, pag. 
4, 48, &e. concerning Adminiſtration com- 
mitted to a Principal Creditor, and after- 
wards repealed, & 6. 


' &c 2 3 
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ad inqutrend de valoze þdicf ſex doliozum 


The Doctrine of Demurrers. . 


In Avowry, Judgment forthe Avowant, Writ] 
of Inquiry awarded according to the Sta- 
tute, and Judgment thereupon. } 


N CE D quia Cue ec. ( dies dae vique 

a die Ste Trim in tres Sepe ubt- 
tunq; c.) And then continued, a die ti 
Mich in tres Sepe, from thence im Gab 
Sti Hill. Ad quem diem cozam Diio Rege 
apud Weſiid ven partes Þdice p Attozid 
ſuos pdice Et ſup hoc vis pzemis & per 
Juſſieè hic plenius intellen? videtur eigdem 
Juſtie hic 8d Plitum pdier p Þdice J. M. 
modo & fozma Þdice kupiug in barram ad 
Cogm̃ ipſius T. pdict᷑ plitat᷑ materiaq; in 
codem content minus fufficied in Tege 
cri ad ipſum T. a retoʒm̃ bono. pditt 
haben pciudens Ob quod Cons eſt Q$! 
zdict' J. M. nihil capiat p be ſuum Þdice 
led jd ipſi # Pleg ſui de pꝛos fint in Mid 
Et qd p2edice T. A. eat inde fine die, Ec. 
Et unde pdict J. WM. jurta fozmam Sta- 
rue in hujuſmodi Calu edie & pvi# pee bz 
Dat Kiegis Vie Cond E. Þdice dirigem 


aluminis Et ei conceditur cc. Adeo Pe 

cepe eſt Vie id p Satrm̃ ꝓbo z. & legalid 

homiid de Ballia ſua diligent inquit᷑ quam 
* Þdick ſex dolia Aluminis Þdick tempox 
captom cozundem valebant ſccundd vale? 
cozundem Et inquiſitiofd quam inde fee 
Duo Kiegt apud W. a die Paſch in Tb. 
die ubicung Ec. lub ſigillo cc. & ſigillis 
Xc. mittat una cum Bꝛevi Regis ſibi im 
diren' Idem dies dat eſt Pfae T. A. #c. Ad 


quem diem cozam Dito Rege apud 9 


<< Mad —_— 


| The Dactrine of Demurrers. - 

ved þdice C. A. p Attozid ſuum pdict᷑ Et 
| Die videle J. A. Ar retozy quandam 
| Jnquiſitionem cozam eo apud Caſtrum E. 
© in Com Þdice 30 die M. Anno regni Dai 
Car 2. nunc Regis Ang? 21. cape p quam 
© compere exiſtit qd pdice (er dolia Aluminis 
tempoze captoid eozundem valebant 1-01. 


ſecundd verum valozem eozundem Adeo 


tons eſt hd pþdice T. N. recuperet vers pꝛe⸗ 
kat J. M. pdice ro l. ꝓ valoze pdict ſer 
dolio zg. Mluminis pdict parcelk reddie ped 
ut Pfertur aretro eriſted p Jnquiſicoi in 
koma þdick compert ac dampna ſua ockone 
zemis ad $01. eidem T. H. p Cur dict 
nt Regis hic ex aſſenſu ſuo þ mis & cu- 
ſtag luis p ipſum in hac parte ſuſtenc ſe- 
cundum fozmam Statuti inde nup edie # 
pvis adjudicae Que quidem valoz ac mis 


X cuſtag in toto fe atting ad 1801. Et pꝛes 


J. M. in Mid, ce. Vide 1 Saund. 194, &c. 
See the Demurrer before, pag. 49. Tnis was 
where to an Avowry for Rent due upon a 
Demiſe, Plaintiff pleaded * — Per- 
ſons ſitting as the Houſe of Pafffament, had 
cancelled the Indenture of Demiſe, and ſhew 
alſo that their Proceedings were confi med 
by the Act of Oblivion, 13 Car. 2. c. 7. And 
upon the Demurrer, Judgment was for the 
Avowant as above. And ſee 2 Saand. 285. 
Et quia Juſtie, &c. and after ſeveral Con- 
tinuances, Ad quem diem hic vem̃ tam pꝛe⸗ 
dic” . qm̃ þdice T. A. W. & T. p Attoꝛm 
ſnos pdice Et ſup hoe viſis Pꝛemiſſig & p 
. Juſtie Þdict plening intellecis videtur 
eisdem Juſtie hic qd plitum pdice A. ſu⸗ 
pius in barram Advocatoid cognitom pdick 
plitae at materia in eodem content minus 
ſufficiem in Lege exiſtunt ad ipſog T. A. 


Cc 3 W. 
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in arreragiis de. reddit pick ex item 


Tonis Aion. pᷣdict fuer ad 39 l. Et 
Þdice valent jurta verum valozem eozunde 


8 Bene Di fi 
dirigend ad inguirend 


de 


Th 


tempoze capfonis Averio!4. pdict fac” 
valoze Averio2. ili Jdeo Pꝛetepe 
id p Sacvid pbozum & legalium 
Ballia ſua diligent inguir que denat 
de redditu pᷣdict fuit in arrerag dfae &. 
rempoze capt᷑om Averioy. þdice fad 
quantum Averia illa adtunc valebant 
verum valozem eojundem Et Jnuquifi 
quam, cc. Die conſkare fac hic a 
Wich - tres Sepe, ſub 28 75 E 
gillis quem diem hic ve 
A. W. Tu p Attozfd luos þdi 


ac 
Die 


: 
Fi ertger LES STESYSREEeRDs | 


5 


X. 
Et 


: 


28 


Am 


E. in Cord Þdice 5 die Ang. px* Hterie 

per Sacrid duodecim pzobozum & lega- 

lium homim cc. cape Per quam compere 

exiſtit qd pdice denar (und. de reddit dice 

in aretro exiſtem̃ pfafr T. T. tempo * 
e 


38 J. Ideo tons eſt qu pdictk C. A. W. EC. 
recupent vers pfac A. P. ores $1. Þ va- 
loze Averioz. p2ev parcel reddie pdice in 
aretro ut pfertur exiſtem̃ p Jnquififond pdice 
in ſoꝛma pdin' compert ac dampna = oc- 


, 


nupex | 
denar 


FE 


2 2 


-S Assassins 


The Dallrine of —— 


diſcretiod Jultic 
=, ipſos in ea 
Statuti inde 


. 


5 Defendant L. himſelf who 
repair'd them, as a by the 
t was affirmd N, &c. 
ied much on the Caſe, 10 H. 7. 
here dis ſaid, if the Cattle eſcape into any 
and the Lord diſtrain them, that the 
Diſtreſs is good, and that it is not material whether 
they be Levant or Couchant, or not. Then the 
Counſel moved that there was an Error in the 
Jadg 4 the words, Ideo conſiderat «ft qd” 
R.P per Breve ſuum [et fit 

7 Mis . Et K f. 
1 1h & T. L. (viz. all the Defendants) 


| — 72 die, &c. were wholly left out of 


the Record; whereupon the Affirmation of the 
22 was ſtaĩd, and afterwards the Record 
g amended, and the words inſerted, it was 


moved a and t Judgment was abſo- 
lutely aftirm'd in Banco Regis. Vide 2 Sawnd. 290. 
And the — adds, That he thought the Caſe 


hard to be maintained; for there is a vaſt Diffe- 


' rence between a Lord diſtraining within his Sei- 


gniory, and a Leſſor diſtraining for Rent reſerved 
upon his own Leaſe. For the Lord had nothing 
to do with the Land or the Fences, and fo tis not 
material to him if the Fences be in repair or not ; 
but tis . of a Leſſor, for himſelf ought to 


C064 Repair, 


N N 1 * N * * * 
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Die Doctrine of Demurrers. 
Repair, or ide that his Tenant repair them, 

other wiſe he takes Advantage of his own wrong, 
which will be inconvenient. And that this Di- 
verſity ſeemed to be warranted by the. Books, 
Mich. 14,15 Eliz. Dyer 317, 318. 22 Ed. 4. 
49 b. 7 H.7. 1. 15 H. 7. 17. But if the Cattle 
2 Land without any default of Fences, 
or that the Tenant of the Land where they are 
diſtrained is not bound to repair the Fences, by 
default of which the Cattle eſcape and are diſtrain- 
ed, it is not material to the Lord, whether they 
are Levant, or Couchant, or not. * 


It is held in 1 Sawnd. 345. That a Lord may 
diſtrain his Tenant which had Common without 
number, and overcharges the Land. OY 

Vide 2 Saund. 328. Where a Lord of a Soil 
may diſtrain for Damage feſant, although he had 
Intereſt in the Herbage. 


In Caſe fur Plea in Abatement & reſpond” 
; ouſter agard. 


N CED quia Cur dfi Di Kiegis-nunc 
; hic (t.) dies dat eſt (c c.) Ad quem 
diem cozam Dio Riege apud Weſiifd verd 
—＋ dic” p Attoꝛid ſuos pᷣdict ſup quo 
. viſis g p Cur diti Dñi Negis hic plene ins 

tellegis omnibus c fingulis P:emiſſis ma- 
turaq; delibatone inde habita ꝓ co gy vi- 
detur Cue hic qd plitum pꝛed p pꝛei J. T. 
modo ct fozma pdice ſupius plitae materi- 
aque in eodem content minus ſufficiem̃ in 
Lege exiſtunt ad billam ipſo ul. W. J. (dt) 
znde vers ipſu J. C. caſſand Cong eſt p eany 
Tur hic qd pdice J. T. heat ulterio2® diem 
ad relponb eisdem M. J. (At.) ad Nart 
7 7 * . CS 7 ; Ddig, 
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The Doctrine of Demurrers. - 


$dice in Capite Et p ean Cut didi Diii 

Kegis hie ulterio2 dies dat᷑ eſt eidem J. C. 

uſque diem £ ti in Cral?” Ski Martini 
reſpond eigdem S. E. W. 4 
Narr quem diem co2a 


oO. 
A 
* 
1 
A 


+» And then 
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pleads that he is within Age, Et 


Exit iude. 
Vide 2 Saund. 210, 211. Sec the Demurrer, 
&c. before, 42, 43. 


In Covenant. 


Al Barr in Covenant, Breve de Inquir' agard, 
| & Judic' pro quer'. 


fl 82 quo biſis Et p Cur didi Dñi 

fiegis nunt hic plenius intelletis 
omnibus & ſingulis Pꝛemiſs maturag de- 
libafone inde habita pÞ Wad videtur Cue 
dictt Dfit Regis nunc hic Ad plitum Þdice 


p þdicf A. T. modo & fozma þdice ſupius 
plitae materiaq in eodem content minus 


ſufficiefd in Lege exiſtunt ad iplos A. B. 


t T. ab Ackone ſua Þdice inde vers Þdicf 
A. T. dend pcludend Cons eſt id pᷣdict N. 


B. & T. dampna ſua vers place A. T. oc⸗ 
fone frackoid Convenfofd Þdice retuperare 
debeant Sed quia Cur Dñi Regis nunc hic 

mcogi exiſtit que dampna Þdice A. ck T. 
octone frackaid Conventfowd- pdice ſuſtinuee 
Ideo Pietept eſt Die X. qd p Sacr?. duo. 


decim Cc. (and fo awards Inquiſition, ree 


die Mercurij pꝛox poſt quinded Paſe, ** 
2 | the 


330 l. 9s. C9 d. Et Þdict A. 
2 Saund. 46, 47, &c. 


This was Covenant upon Articles of Agres- 
ment Tripartite, to take Care of the Perſon and 
Eſtate of a Lunatick, and the Defendant was 
to lay out 15 J. per Am towards Repairs, 
and to give an Account of the Profits, and pay 
a Moiety to the Plaintiffs. Breach, That he 
had received 800 l. over the c. and 
had not paid thegPlaintiffs their Moiety. 
of the 12d 860 1. he 3 
r OO 5, ex I 
and other | 


y 
ditors, and not before the. other Party to the Ac- 
count. Idem 4 » FO. - | | 
But if ons is aw bb own Will A 
rr 


If 
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remittit of part; 


Pro quer in Debt, with a 


Aae ein 


_ 

nd 

as 

75, 

ay detentold debi il? abi 
he adjudicari &c. Et idem C. D. gratis hic 
nd I} in Cue remittic dfae 29. 

pe 
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he + 

be 
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If a @ mis & cuſtag ſuis p ipſnm circa 


Sedam 


Ec 
parcelt Debi Þdict luperiug pet | 
T. D. fupius remiſit fit inde Vide ? 
1 Saund. 281, 182, &c. 


This was Debt by an Executor for 
of a Rent Charge, againſt the Defendant, as Pernot 
of the Profits, Et profert Literas Teſt amentarias, 
To which the t pleaded Nil detimet, but 
did not conclude to the Countrey but with a ler 
pou et werificare, &c. Upon which Plea the 
laintiff demurred, and Judgment was given a- 
gainſt the Defendant for the ill Concluſion of his 
Plea ; and the Plaintiff perceiving that he had mi- 
taken the laſt Sum, ſcilicet, the faid 1110 J. and 
the time of its accruing due, he having —_— 
to bedue for 37 Years at Lady Day, 1665. w 
it appeared to be only for 36 Years and 3 Quar- 
ters, and ſo he had demanded 7 J. 1o s: more than 
he ought ; he entred a Releaſe of the 77. 10's. as 
above, and afterwards -the Defendant brought 
Error in the Exchequer. - AW 
It was in this Cale argued, That an Action of 
Debt for Arrearages ought to be brought againſt 
all the Pernours of the Profits of the Lands liable; 
alſo therein to ſet forth where the Deviſe of a Rent- 
Charge to two, ſhall be conſtrued a Deviſe of 
two ſeveral Rents, and not of one joint Rent: To 
what intents the time of Sun-ſer is the time ap- 
pointed by the Law to demand Rent. 
That Rent is not due until the laſt Minute of 
the Day natural, to wit, at Midnight. 
That if a Man, to take Advantage of a Re- 
entry, demand the Rent at Sun-ſet, yet if 8 die 


þ 


I though it was 

| foe Ju 
1 Ti f. þ 
Court t to have given t for him 
ſo much as it is well demanded ; yet ir feems 


* B38 _Þ 


1 ſeem'd to be about the 
of the words, ſcilicer & poſtea, and 
the Court y inclined to reverſe the 
Judgment for that Exception; but it was moved 
to be compromiſed by the Counſel, and fo the 
matter was determined without any judgment; 
but the Plaintiff had only 3-0 I. for all the Rent, 
as the Reporter heard afterwards. t 


Aliter for the Plaintiff in Debt. 
* quem diem cozam Diio ſiege 
tt 


N 
apud Weſirtd veid partes Þdict p_ 
A ) fuos pdice ſup quo viſis & p Cur 
dicti Diii Regis hic omnibus & ſingulis 
zemiſſig plenius intellectis maturag deli⸗ 
zerafone inde habita p eo qd videtur Cur 
Dfii Regis hit id pfitum pdice A. ddice 
modo t fozma Þdick ſuperius plitat᷑ minus 
ſufficiem̃ in Lege exiſtꝰ ad pᷣcludend pꝛefat᷑ 
JF. ab Ackone ſua Þdice vers pᷣdict A. ha- 
bend Cons eſt qu Þdice J. recuperer vers 
pꝛekat A. debum ſuum pdice necnon 10 l. 
ꝓ dampm ſuis que ſuſtim̃ tam ocfone deten- 
ford de bi ill gnd ꝓ mis & cuſtag ſuis p ip- 
ſum circa Sectam ſuam in hac parte appo- 
ſie eidem J. p Cur dici Düi Regis 191 
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Here it was alſo faid, That a Man may wage 
his Law, if the Submiſſion be not by i 


perform 

plic ſhewed the Award and | 
ſmall miſtake of the day of tender. U 
murrer joined the Court gave Rule for 
2 the Defendants Counſel took A 
tage of the Exception, and pray'd | 
the Plaintiff ſhould be AN. his 22 
the Bond, becauſe the Plaintiff might bring his 
Action upon the Award it ſelf. Then the Plaintiffs 
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ma dice ſupius plitae 


qv ptitum pdict 


r 
We 


we © 
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Aliter in Debt, 1 Saund. 215. pro Quer. 
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eidem W. 


appoſit 


hic 
in 


ex aſſenſu ſuo adju- 
mid &c, 


Air . 
as Debt upon 


to the - 
the now Plain- 
pleads 
| that the ſaid A. F. and the Infants never had or 


Defendant 
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Infants to perform a 
and at full Age to releaſe 


2 Bond Condition'd to 
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faid Lands 
which they might releaſe, Et boc, &c. Unde, &e. 
Plaintiff Demurrs, and Judgmen t for the Plaintiſf 
by the whole Court; Cie Defendant ar. 
his Peril o he to have procured them to make ai. 
Releaſe he fafto es, although they hadno Right, $4 | 
And the rather, for that it appears by the Condi- 


2 pretence in Equity. Vide 


dant pleaded Ukary, — 7 Bos, _ 
Plains demurr'd and Fad Judgment, for 
did not appear but the Bead wb 2 jt Date 
and fo twas good when made, and an uſurious | 
Contract afterwards could not make it void ; but | 
that by fach an ufurious Contra the Plaintiff had 
forfeired the treble value by the later Clauſe of 
the Statute of 12 Car. 2. cap. 1 3. yet for that the 
Bond ſhall not be void, Ce. | 
See before in Debt, Iſſue to part, and De- 
murrer to part, and Judgment for the Plaintiff } 
upon the Demurrer, Sed cefſat Taxatio, &c. And 
ſee 2 Saund. 299, | 


Al Barr in Error, Et Judgment vers le Roigne, ; 
Vide Co. Entr. 244. Et 3 Co. fo. 1. 


See 1 Townf. udoment 343. Judgment for the 
Plaintiff in a of . —_ the Defendant 


demurrs in Law upon the Error. 


amongſt the Obſer- - 
Demurrer to the Decla- 


See this mentioned before 
ration upon a Scire fac againſt a Sheriff. 


vations to the Cauſes of 
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And ſee the Dem 
ervations thereon, pag. 
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ps OS 


and 106. 


Vide. 1. Saund. 80 
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cias tam ad triand* 


Iſſue and Dem 


and Fenire fa 
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ſequi to th 
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Ec. 
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The Doctrine of Demurrers. 


c 


hic ex aflenſu ſuo de incre“ adjudicae que 
mpna in toto atting ad 91. & 


pdice J. H. 
341, &c. 


This was Treaſpaſs for treading down and ea 


tapiat, Fc. Vide 1 Saunders 


Borough of 
Derby, Cc. It was objected By®the Plaintiffs 
Counſel, . That the Defendant ought to have ſaid 
ja his preſcription , that the Common was fer 
Catle Levant and Couchant within the Vill; and 
ſo was the Opinion of the whole Court, and they 


much relied on the Book 15 E. 4. 32. J. Allo up | 
on the Argument it was held. „ 


1. That a Corporation may preſcribe for Com 
mon in groſs for Cattle Levant and Couchant 


without number. Id. 344, 345, 346. . 


within the Vill, but not for Common in groß 


2. That a Man may preſcribe for Comm tl 
_ kimfelf and his Fenants. I 34.4. 


3. 


: 
; 


- 


The Dedtrive of Demarrers. 


yet he ought not ſo to ſurcharge” the Soil, but 
that the Lord may have Common there alſo. 
345 1 


bath Common without number, the Lord may 
1 him; but an Admeaſurement lies not. 


Common appurtena 

without number: For Common appurtenant a 
Man ſhews his Seizin in the Land, and ſays, Qd 
ipſe & omnes illi quorum ſtatum ipſe eat, in 
the ſame Land time out of mind had Common of 
Paſture in the place where, &c. for their Cattle 
Levant and Couchant upon the Land to which, 
&c. Bur the 
where one does not lay ſeizin of any Land, but 
ſays, 9d ipſe & ommes anteceſſor? ſui quorum be- 
res ipſe efÞ; you! of mind, &c. had Common 
in the place where, &c. pro omnibus aver ſuis 


= 4 3. So Lanta n 


upon which they may be Levant and Couchant or 
to which the Common may be appurtenant, and in 
like manner may a Corporation preſcribe, &c. - 


mon, but gave Judgment only for default in the 
Plea, and adviſed the Defendant and his Coun- 


ſel, if they would in the words Levant 
and n within cab Val, the prefcription in 


"2 the manner they had preſcribed would be good. 
And the Defendant's Counſel was of. Opinion to 
bring a Writ of Error, but the Action was com- 

1 Ee 3 _ menced 


3. If a Man have Common without number, 
4 If one Tenant ſurcharge the Soil, where he 


5. The difference between preſcribing for 
nt, and Common in Groſs 


preſcription for Common in groſs, is 


relating to ſome Land, and without faying Le- 
ant and Couchant, becauſe that there is,no Land 


The Court ſaid they did not deſtroy the Com- 


© therefore « Writ of Errorley not in che 
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__ _ Tt Deere of Demarrers, ee 
menced by en Original Writ out of end | 


* Chamber, by the Statute of 27 Eliz. cap. bd 
only in Parliament per quod wil altri f 


* 
Fv 


Al in Caſe breve de inquir' agard. 
"F Ec Jade pro Quer?. | 
D quem diem cozam Dns Hege a 
Þud Welle ve partes ped? per 
Attem ſuog pdict ſuper qua nis & per 


„ ein 


f. 
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. 


Cur” didi Domini Regis plentug intelle: Atio 
cis omnibus E ſinglis pzemiſſis maturag Cur | 

© -delibafone ſuper inde-hita. peo. qu videte intell 
_ "Cue dint Domini Regis nunc hic qu plact- mati 
tum pdice per ipſum C. modo 4 fozma pze: dee < 
© dick luperius replicands placitae materia- pdict 
ue in eodem content bord & ſufficied in W wry 
Lege erifiunt ad ipſum T. ad Acionem dem 
fuam pdin” inde vers ipſum F. habend fun! 
manutenend Cons eſt qo pdict' C. C. damp- pdic 
na ſua pers pzefae f. octone 4 |. nent 
recuperare debeat, Sedquia Cur diai D ret 1 


Regis nunc hie incog) ex iſtem que damp 
na pzed? C. octone-pzemil# ſuſtimnit des 

_. pzecepe eſt Bie, Ec; (and fo awards a Writ 
of Inquiry, and the Sheriff returns) MY pze- 
dice T. C. ſuſtinuit dampm̃ octone pemiſs 
pꝛed ultra mi# & cuſtag ſua per ipſum cir» 
ta Sectam ſuam in dat parte ad 
565 l. Et pa mis & rules Ar al 40s. . 
des cons eff qt pᷣdic T E. recuperet _ver# 
--"pzefae ts. . dampna bdict- per Juquis 
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Aſfignment. 

med generally. 
— — — 
dant who aſſigned to the Plaintiff, upon 
T re entred, &c. And the Defendant 


Tp OTE PEG. | 


a x 
. When i a Covenant the laſt Words being 
General, ſhal te 
the former Words which were A 
ormer 


5 


38, 59. 


Fm 


2. Where in a Covenant the fi N m 
. _ 
latter ſpecial Words. tenend 
| peret v 
e ID EnSs necnon 


* That the Original Leaſe i indefeazable, ſhall not 
be reſtain'd by the !aſt Words, that the Aignee 


Z 
2 
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beret teneret & gauderet, Ofc. without any let, 282 
. e 3 dai @ 
adjudi 

4 That one r Covenant in Deed, dice W 
* Covenant in Law. Id. ſins fi 


may 
A Covenant Sat be was ſeiſed in Fee; „(ne 


. 
u 
withſtanding any Act done,) and that the Lands i dice 4 
were of the Yearly value of 200 l. there the I 


= 


Words (oorwichſlanding, &c.) cannot be applied 
+ tO a Covenant concerning the value. Id. 
See the like al Repl. in Debito, 1 Sound. 149. 
And fee the Cauſes of the Demurrer, and Ob- 


S 
4 


ſervations on the Report ante, amongſt the Cau- * 
{es al Repl. Debt ſur Obl. to ' ſurrender a Copy- 
hold Eſtate, 319, &c. 
See the like 1 Sawnd. 168. And lee before a. 1 
mongſt the Cauſes e ; 
liter 
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eas 


nib 
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oy 


mak Ss. 1s 


x quo. bins Et p Cut dicti Dorid 
nunc hic plenins intellecis 
lis þdicr | 
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45 


| pdin 
ſuis que ſuſtinuit 


detenkom debi ilk qd pꝛo mis - 
per ipſum circa ſegam ſuam 1 
parte appdie eidem C. Þ. per Cut F 
ini Regis nunc hic ex aſſenſu ſuo- Y 
icae de bonis & catallis que fuer pze- 
. ted moztrs ſue in manibus ip⸗ 
P. adminiſtrand ſi tantum in ma- 
habeat, Et ſi tantum in ma⸗ 
non habeat tum dampna p:e- 
gs & Catallis ipſins f. 7 
„Et Þdick K. P. in mid, Ec. 
37. 


See the Obſervation © 
S page 113, 114. 
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the Debt was releaſed to 
Ant E. by the faid Act: And ſo 


Averments 


bad 
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8 per ipf 
riug 
. Bow 
BD. 


Su 
SPE 


| Nos [eilicet Fobe 
r ic fin in mi# 
_Clamozs ſuo Et pdict . P, inde 
die, ge. Vide ante p. 102, 103, and x Saund. 13 


Z 


* 


= Note, Here was a continuance of an Iſſag 
but no further notice taken of it. Fi 


 quio bin g per Cut bini Dom. 
ni Regis nune ec plenfus 


pꝛetl 
qu pdictꝰ AF” recuperet ver# pzeface . 
bon ſuum pdice necnon 10 l. p dampid 
ſuis que mi tam oeckone detenkom de. 


bi il qm p mig Eruſfag” mis per ilum - i 
circa feee in hat parte appore etdem- __ 
M. per Cut dic} Dominy —_ nunc hic 
r aſſenſu fuo adjudicat Et pdier T. in 
miD, Kc. Vide 1 Saund: 187. , 
This was Debt upon a Bond to a 
EAward, wherein it Was bs ay That if the Defen- 
i. dz plead Nul arbitrement, and afterwards re- 
© join, that the Arbirrement was not tendred accor- | 
ding to the Condition of the Bond, is a depar- 
ture from the Plea in Barr. Id. 189, 190 ; 
Thar where an Award is made all on one part, 
F & void in Law. 
190, 

That if all bebe, Sams of Money and De: 
mands, are ſubmitted to Arbitrement, the Ar- 
bitrators have power to award a Releaſe of all 
3 ; ney Judgments, Executions and 
| a * 
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Demurrers. 1 2, & 162, 163 
The late Act of 4 3 RE. 
222 See Epiſtle to the 
Reader.” OY 1 N 


ba. al Marr EN 


4 Nerv? in Car in Banco Reg N 


IE ee, ſur rler ron cum 3 
19, A 


eu Notis ſuperinde,  ſicundans 
reale. c, Na fend c. 


A . 


— EF 3 — 
—— Alerſtrane de Droid, a 2 


2 . 1 


eplevin 

m_ N 1 
8 30, 3, R. 
eee ci. 9 * 2 
* Waſte” — 2: 
a * Auer in ie per Wale, cop is ſec 
3 Ann 3 Levinz Rep.” - 3453 

283 1 aſter Oyer of a Bond | 
4 The like after Oyer of two , 7 > 
Tue like ae Oyer of the odio of z * 5 
Suan, Mer after Oyer of an adenty 
2 4 l K 
ee fer Oper both ot Obligntin and one 
1 
| Demurter wiehCauſes 9 þ Narr, to be plac 
either in the middle or latter end 13 
| - See the Cauſes of Demarrer, 1 64, &c 
i Demurrer 


6 
j — Lev. RS | 


——— 28 & defire, cum 


Saund. „42, 
—M4t inCaſ by Exec”. Secund. > 
— Sur fla de anter Aion 


» T5 


88 


Ex 


2 


— & Bevel Prefontnis tn. 
— Am 47, K 195 


1 47 
— Avowry and Replevin, cuns Netis, ſcrnw- 
dum 1 Saund. 49. 59, vine 
— ,. Notes thereon from 3 * 
| pleading Le as 
Cn ef he @vrrnment 52, &. 
. — Covenant. Notes thereon from 3 Lew. upon 
Demiſe of a Meſſuage with the uſe of a Garden, 
12 and Defendant had built on par of the Garden, 


&c. per &c. 53 
Pp 
yr LY 54 


Note inde, ſecundurs 1 Lut. FE... 
pleads a Demiſe by the Husband in Recom- 


7.9 _ 
Ee — 


enn * . add... . 
* 1 , 
* — 1 1 Q : KY 


; man. 
reren 


_ 3 Lew. 85, 56, &. 
By Attorney General V7, 65 


— [ndi&tment, ve Preſentment upon view of 
a Juſtice, cum Notis ſacumd. 2 Saund. for not 
repairing = High-way according to Tenure 

.. cum Notis ſecundum Co. En. 

upon an Intruſion into Woods, &c. 62 

———» Juriſdiction 67 

—Parco frafto 196 

Privilege, cum Notis ſecund. 1 Lut. 249, Kc. 

— Prohibition againſt a Conſultation 69, 70 

protection Royal ſub magno figillo Angie 

196 


—  W I# arranto againſt Town of D. 71 


Againſt City of London, cum Notis 6 
Argument 724 73; &c 
— S deferc 9 
—— Recovery in Cur? Con? ibid 
Aliter after Oyer of a Deed 

Scare facias poſt Elegit & Extent, cum Notis % 
cundum 2 Saund. 95. 98, & 
Aliter, cum Notis ſecundum 3 Lev. upo 

2 Releaſe pleaded 97,4 
Aliter upon a R and two Nizcbik 
return'd, ſecun 1 Lut. 264 
——atute 100 
Tran, poſt novel 4 , cum Not 
ſuperinde ſecundum 1 Saund. for that the Plz; 
was bad in part 101, 102, & 
Aliter ſur Barr in Trans, cum Notis [ecund, 
3 Lev. upon Juſtification by —_— 


County Court. 2 — 
N |= A to two Barrs and Br " tri 
ders inde, ſecund. Lev. — 10 | 


Alita 


-,- __ guarding the Gaol, &c. 
nia, ſuper Caſum, cum Notis P Tone. 
t Sawnd. upon reciprocal Promiſes to perform 
an Award 106, 10% Kc. 
Notes in "Treſpaſs from 1 Seund. upon ano- 
ther Demurrer to a Plea in Barr upon an 
Eſcape, where the Plea was held ill. x07 
Simile upon the like Demurrer to a Barr againſt 
the Sheriffs for not extending Goods upon an 
Outlawry, &c. (from 2 Ven.) ibid. 
Simile where the Plaintiff brought Caſe againſt 
e ER 
meſne Pruceſs, ſe Lev. Rep. 108 
— Waſte 109, & 197 
Demurrer with Cauſes to the Barr. See 168, 

169, &c. 

And fee the Obſervation upon the Cauſes of 
Demurrer to Pleas in Barr, from 232 to 


315. 
Demurrer al Reps”. 


Al Rent in B. R. in can 8 
Aliter in C. B. ibid. 
n Apppeal 197 
, per Infant & Guardian', cum Notis ſe- 
* cundum 2 Saund. 109, 110, &c: 
Covenant reciprocal. Notes inde, ſecund. 
3 Lev. | 111 
— Debt, cum Notis ſecundum 1 Saund. 11 j 2 
5 | itz 
— Sur Debt pur Amercement in Car Let 

v | 212 
upon a Bond to the Marſhal, to continue 
a true Prifoner, ſecundum 1 Saund. 112 

|: he Ee 2 — Sa 


LY 
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g 
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by 
+ 
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* 
3 
3 


The Table. 
Notes thereon from 1 Seund. 42 

— S Ob d A ( Note inde ſecundum 
1 Saund.) who 
Debt to bimſe 

— lantiff had — af 
a Repl. — not any 
Cauſe for five Years before, ſecundam 2 Lat. 
| 115 

Aliter Demurr inde cum Notis ſecundum 3 Lev. 
Rep. where the Plaintiff had put in Bail 119 
Aliter in Debito fur Stat 23 H. 6 210, &c, 
Aliter ſur Stat 1 Annz Regine, for relief of 
poor Priſoners. | 212 
lies for Stat. 2 Anne Regina, upon — 

a Soldier 
We cum Notis fk 6 
116, 19 &. 

S. i aide wibil babe Notes thereon ſecand 
ens * 25 

* 116, 202 

— Error. Vide Reed's Dec. 307. 

— Formedon in Deſcender, &c. cum Notis ſu 
perinde ſecund. 3 Lev. 116 
Aliter in coo buy cum Notis [ecundum 2 Lut. 

& 3 Lev. 

—— Ingreſs 

Information 

A Mjuriſdiction 

—— Prohibition 

—— Quare Impedit 

QC uo Warranto 


———- Releaſe 

—— Replevin, cam Nets 1 ſecundum 
1 Lev. Ent. & 3 Lev. Rep. upon a Recogni 
zance, as Bailifls, upon a Preſcription for the 
Steward to make By-Laws with the conſent « 
the Homage, I 21 


— cre 


* 


7 


The Table. 
— Sire facies, cum Nui, &c. ſecundem 
— where the Act of Oblivion was plead- 


Where the Defendant juſtifies Battery by com- 
mand of the Bayliffs, — An oe 
ſeized upon an Execution, Note inde ſecundum 


3 Leu Rep. I2 
Where 388 iafiiGes for a Pallage for 
his Cattle, and a Gate was placed ſo that he 

could not paſs. Note inde ſecundum ow. 

12 
here the Defendant juſtified under a Cuſtom for 

Freemen and Proprietors of Ships of Lyn 

Regis to dig in the Common Shore for Ballaſt, 
ſecundum 3 Lev. ifs 
— Waſte. againſt an Executor of his own 
wrong, Demurrer and joinder, cum Notis ſe- 
cundum 3 Lev. | I27 


Demurrer with Cauſes to the Replication; ſee 
182, 183, &c. 

And the Obſervations thereupon, from 315 
o 


— 


the Defendant had put Matter of Fact and Re- 
cord in one Iſſue 125, &c. * 


— 


intent as in the Rejoynder. 1 30 
Notes in Debt ſur Award ſecund 1 Saund. W her 
the Defendant left out part, and the Plaintiff 

took Iſſue without ſhewing the other part 

and the Defendaar put in an inſufficient Re 

joynder by way of Eſtopple. I 
Simile ſur Award ſecund. 2 Saxund. Where t 

Defendant in his Rejoynder makes a flat N 

£ative to a politive Afirmative, and conclude 

Et hoc, &. Unde, ec. 139 

Simile upon a Counter-bond by the reputed 
Father, to fave the Pariſh harmleſs from 

Baſtard Child, ſecund. 1 Saund. Where th 

Rejoynder was held a Departure. I 24 
Simile ſar Ob Ballivo Libertatis ſecund. 2 L 
Cc. Where the Defendants after Oyer of thi 

Original pleaded in Abatement, that the Ori 

ginal was ſued out before the Date of the 9 | 


| N The Table: "_ 
| And the Plaintiff replies, That the Writ upon 


which he declares is Win and thews ir. 
Rejoynder by way of Eſtopple becauſe of the 

Orr: | | : 
> Formedon | x34 & Rs 
dit | bid. 


_ — 

Scire facias verſus Bail. Where the Original was 
in one County and the Declaration in another. 
Dem & Fojnd', cum watis ſecund. Lev. Ent. 
and 3 Lev.Rep. Where the Defendant traver- 
fed matter in Law, and concluded prout Cur” 


| Cons. 134 

Treſpaſs. Demur ſur Fuſt ificac'on per breve de 

lomine r „ ſecund. 2 Lat. cum notis 

5 207, &c. 

Cauſes of Demurrer to the Rejoynder. See 188, 

| 189, &c. 

And the Obſerſavions thereupon from 344 to 354 
Demurrer al Surrejoynder. 

In B. R. 5 10 

Aliter in C. B. Ibid. 

Ajiter 76,1 37 


Demurrer al Rebutter. 


4 Sur Que Warranto verſus Civitatem London', cum 


Dowur® in Treſpaſs cugyvti ſend 1 
rr in s ſecand. 3 Lev. Ent. 
and 3 Lev. Rep. Where the Defendant juſtifies 
under a Warrant upon an Attachment out of 
Chancery to the Sheriff, &c. The Plaintiff Tra- 
verſes, the Writ was delivered before the battery. 

| Defendant Rejoyns, it was delivered 27 May, 
and before the Arreſt he had no Notice, but 
that it was delivercd to the Sheriff. Surrejoyn- 
der, That before the Arreſt the Writ wat not 
Ee 4 deli- 


other, and 
ſecundum, 2 Lot. 215, &c. 
Two Demurrers to two-Barrs in Debt, and two 
Joynders thereon, cum Notis, ſecundum, Lev. 
Ent. and 1 Saund, Io4 & 1 


cum Notis, 2 Lut. 

One Demurrer to ſeveral Pleas, ſecundum 2 Lut. 
os 219, &c. 

———— T he like » fired fins tad} © fone: 
al Branches, cum Notis, ſecundum 1 Lut. 
221 

One Joynder to ſeveral Demurrers, cum Notis, 
ecundum 2 Lut. 222, &c. 


i 256 
Replevin to a Releaſe pleaded at the 
Aſffzes after the Continuance, upon an Iflue 
join d, and Venire fac. awarded, cum Notss, 
ſecundum 2 Lat. he ſhews how ſuch 
Plea ought to be pleaded | 
41 Evidence wy 
| upon the return of a Poftes, 
« Demwrrer made by the Plaintiff's Council. | 


— erhary dee 
Demurrer to a Bill of i 


- 
. 
. 
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from Trials per Pais, 365,8c. 1 Lu. 146, 
- I47"&c. 


| Eftopples. ; 
my placitam quia poſt Li. bo. ſecundum 
1 142 
Alter ſecundam Ch quis vr placitar poſt 
LI f 150 alias 152 
Aliter cums Canſis, ſecundum Clift. 153 alias 


151 


Miter de chlatione poſt L Is, ſecundum Clift. 


152 
Aliter ſur Rejoynder, ſecundum 2 Lut. 1 
Notis, ſecundum 2 Lu. 156,157 


Abatement. References 9 
relating thereto 156,159 alias 158,1 
Demurre ts Pins ts the Jarkebiicn of Cont, 
many References to them I 20 
Demurrers to aid Prayer, Challenge de Array, cc. 
Cognizance de Plea, Voucher, Plea and Coun- 
terplea, many References thereto 161 


of Special Demurrers with their Cauſes. 


uſes of Demurrer a! Narr 165,166,167 
uſes of Demurrer al Bar 168, 169, &c. 
ſes of Demurrer al R 156, 177 K. 

ſes of Demurrer a Rejoind 183, 189, &c. 


Obfervations upen — of the Cauſes if f 
Demurrer with ſeveral Continuances, and 


Fudgments thereon, 5 


Upon the Cauſes to the Declaration 22 
In Debt for Rent by the Executor of an - 
22 


To a Scire facies againſt a Sheriff for a bad Re- 
turn of a Heri facies 4 128 
Upon a Prohibition for Tythes with * 
for a Conſultation 
In Covenant by in Excuror, and the Deane 


and Cauſe * without ſaying 
2 , bur Eo of ws parts ſend 


— Arvirement, ſecundurs Co. Ent. 231 


Obſervations, &c. upon Cauſes to Pleas in 
Barr, and firft in Abatement. 


Sur Account for the Plaintiff upon a Scire facie 
againſt the Bail, upon the — fault & 
Appearance before Auditors with the Demurret 
at large, the Plea in Abatement being for tha 
the Plaintiff was Married after the 2 nee 
nuance, with the Cauſes at large, and 
ment given without Gur? adviſare alt, feen 8 


dum Vidien, £4 Def. reſpond Outer 232 


2378 
Sur Abatement in Appeal, ſecundum Co. * | 
RN by a Woman for the Murder of | 
band, &c. Defendant pleads in Barr | 
former Suit, which is ſtill depending , 
chen Pleads over Now Cul, Aſter Oyer of 
Writ Defendant Demurrs, &c. and Judgn 
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Sur Abatement in Afize, ſecundum Vidian. De- 
fendant pleads, that one of the Plaintiffs was 

EF | made a Knight after the Writ purchaſed, De- 
| murrer at pee: Fudic of away 74 Def. re- 


234 


> ot Oufter, and Defendants plead oyer to 
236,&c. 
Say Abatement in Attaint, ſecunduw Rafal. 


11 | | 238 


Sar Abatement in ; Cal: ſur co 

Bar, that the Plaintiff was 2 
and the Defendant Demurs : Notes thereon, 15 
_ © eundum-Lev. Ent. and 3 Lev. Rep. 239 
* Abatement , where the Defendant pleads , 
that the Teſtator was aliye after the time of 


the Writ purchaſed, ſecundum 1 Lat. ib. 
Where the Defendant pleads that he is Admini- 


ftrator, And that Adminiſtration was granted 

to him by the Dean of Canterbury, by reaſon 

of the ſuſpenſion of the Archbiſhop, The 

Cauſes of Demurrer at large and Notes thereon, 
ſecundum 1 Lut. 241 

Sar Abatement where the Plaintiff declares in 

Caſe for Fees in Midalleſe, and the Defendant 

pleads in Abatement that there is another A- 

&ion depending upon a Writ directed to _ 

Sheriff of Wilts, 1 Lat. 

Saur Abatement upon an Indebitat a ſumepſet againſt 
two, whereof one was outlawed : And the De- 
ſendant pleads, that he that was outlawed is 
miſnamed, 1 Lat. ib. 

Where the Defendant pleads, that the Plaintiff 
was married after the Writ purchaſed, with the 
Cauſes at large, and Notes thereon, ſecundum 

| 2 Lat. 24 3&C. 
Where the Defendant pleads, that two of the 

Plaintiffs were A. the Age of 17 Years. 

C47? adviſare vult, Fudic # Def. reſpond in 

cht; 


28111118722 


5 


if 


J 
2, 


f 


] 
F 


Ls — 
fer 


ought to be ſub pede ſigilli. 1 Lut- 4 
Where Defendant pleads in Abatement, that ſhe 

is Adminiſtratrix dura minori etate. Demur 

with Cauſe, 1 Lat. 156. 


gmen lance 
Priviledge of the Exchequer, and the Plaintiff 


Demurs with the Demurrer at large, and with . 

Notes, ſecundum 1 Cut. ib. & 270 tus 
Where the Defendant pleads priviledge as an At- rel 

torney of the Common Pleas, Notes thereon, ſec 

fecundam 2 Lut. | 250 Whe 
Where the Defendant pleads, That after her Huſ- 


bands death Adminiſtration was granted to 
her, and that ſhe ought to have been named 


Adminiſtratrix, and not Executrix,&c. Notes riff 
thereon, ſecundum 2 Vent. 251 len 
Where one Tenant in Dower as to a parcel pleads Whe 
ſeveral Tenancy in Abatement, and then Pleads da 


over as to the reſidue, that the Defendants 
| Husband 
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Where 2 a Formedon in Diſcender, the Te- 
nant Imparlance pleads Non tenure of the 
whole. Aliter per non tenure to part, ſecund. 
1 Lut. 254 

Where upon a Formedon in Remainder, the De- 
fendant pleads in Abatement, per bis petitum, 
ſecund. 1 Lat. | 255 

Where the Tenant Demurrs to the Challenge of 
an Effoin, the Demurrer, Joinder inde, and 
Notes thereon, 1 Lut. 256,&c. 

Where upon a Formedon in Reverter, Detendant 
pleads non tenure in Abatement, Demurrer in- 
de & Foynder, Fudic* qd" reſpond ouſter & 
Demurrer al Count, with Notes thercon, ſecun- 
dum 1 Lut. | 258,259 

Where the Defendant in Quare Impedit pleads to 

an Executor, Qd non babet aliqua forma talis 

brevis in Regiſtro, cum Notis, ſecundam 1 Lut. 
261 & 36,37,&c. 

Sur Abatement in Q. ei deforc. ibidg& 41 

Where the Plaintiff (upon a Od permittas proſ- 
ternere quedam Edificia, &c.) pleads in Abate- 
ment, for that the Writ does not ſhew the na- 
ture and number of the Buildings. The Demur- 
rer at length, and joinder with Notes thereon 

ſecundum 2 Lut. p 4 2 

W here upon a Scire fac. upon a Recognizance 

two Nibali returned. The Defendants plead in A- 

batement, that there were only 14 days between 
the Return and Tefte of the Scire facias. Plain- 
tiff Demurrs. with the Demurrer and Joinder ac 
length, and Notes thereon, /ccund. 1 Lut. 263 

Where one Tenant pleads in Abatement after ſpe- 
cial Imparlance, That there were Lands in Us 

| not 


8 qd placitum oF Argumentati vum, 
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nother County, Unde ex my” Notes 
thereon from 2 Ven. 265 


In Debt upon Stat. 23 H. 6. c. 8B. for the 
Office of an Uunderſheriff for two — 
ther; the Defendant pleads in Abatement his 
Priviledge i in the Common Pleas to be ſued by 
Bill. Notes thereon, ſecundum 1 Lut. 266, 

Where the Defendant pleads Outlary in Abate- 
ment, and produces the Writ ſub pede Fein 
Notes thereon from 1 Lat. 

Where three Defendants plead another Ain 
depending againſt two of them, but nothing 

is faid as to the third, from 1 Lat. ib. 

Where the Defendant pleads Outlary after Judg- 
ment. Demurrer and Cauſes ſhewn with Note: 
from 2 Lut. 269 

Eſtopples to Pleas in Abatement 55,36, &c. 


Obſervations to the Cauſes of Demurrer 
moſtly to Pleas in Barr. | 


atiuum 

gnan & caret forma &c. raverſe 
LN Action on the Caſe aw Vs of Af 
ſurance, as in 2 Saund. with Notes thereon 


271 
In Covenant, where the Defendant pleads tha 
the Houſe was Burnt, and repaired again it 
convenient time. Cauſes of Demurrer | 
he 70 not ſhew by whom or when, &c. E 

quia placitum eſt incertum gnans negatic 
et 6.4 _ Cc. as in 22 with Note 
thereon 27! 
ln Debt upon Condition to give notice of Declz 

rations, &c. and Defendant pleads — 


of part particularly, and general perform 


3 
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Books Printed for, and Sold by Tho. 
Bever, at the Hand and Scar with- 
in Temple-Bar. 


L Ables to the Modern printed Preſi- 

dents of Pleadings, Writs and Re- 
turns of Writs, &c. at the Common Law. 
Being a continuation from Mr. Townſend's 
Tables down to this Time. To which are ad- 
ded the parts of Pleadings, and the Iſſues 
joined in ſeveral Actions. Folie. 

II. Ifru##or Clericalis : Part I. Directin 
Clerks both in the Court of King's Bench 
Common Pleas; in the Abbreviation and Con- 
traction of Words, (and thereby the ſpeedy 
reading of Preſidents) in the Filling up and 
Suing out Writs of firſt Proceſs, in — 
Declarations, making up Iſſues, Ingrofling 
Records, Entring Judgments and Suing out 
Executions, &c. with an Addition of many 
Special Notes and Obſervations in the Court 
ot CommonPless , Alphabetically digeſted. 
The Fourth Edition in OG. 

IH. Infrafor Clericali:: Part IT. Being a 
Collection of moſt Choice and Uſual Preſi- 
dents for Declarations both in the King's 
Bench and Common Pleas ; in Actions of Caſe, 
Actions upon Statute, Covenant, Debt, De- 
tinue, Ejectment, Quare Impedit, Reple vin, 
Treſpaſs, Trover and Waſte, Methodically 
digeſled into Rule and Preſident, for the 
further Inſtre&ion of Young Clerks. The 
Third Edition in Ove. 1 2 


